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Trust Company Executor Liable Failing Sell 
Foreign Securities 


trust company executor will surcharged with the loss 
sustained through holding foreign securities belonging the 
estate more than days after determination its invest- 
ment committee that the shares should sold, notwithstand- 
ing clause the will authorizing the executor retain se- 
curities coming its hands executor. Booth’s Estate, 
New York Surrogate’s Court, 264 Supp. 773. 

The will this case contained the following provision: 


authorize and empower Executor and Trustee, hereinafter 
named, retain any all investments, which may come into his 
hands Executor Trustee virtue this Will the form 
and condition which may such time, any law the contrary 
notwithstanding, and hereby declare and Will that said 
Executor and Trustee shall not restricted the investments pro- 
vided law which Executors Trustees may invest, but shall 
have full power and authority invest any securities, stocks, 
bonds other investments which his judgment are safe and for 
the best interest estate. 


Letters testamentary were issued April 10, 1931. 
proceedings for accounting the executor special guard- 
ian filed objections the retention the executor shares 
stock the Tokyo Electric Co., Ltd., Japanese Corpo- 
ration, which were finally sold loss. 

quote the following from the court’s opinion: 


Among the assets the estate received the executor from the 
deceased were 236 so-called “old” shares and 196 so-called 
shares Tokyo Electric Company, Limited, Japanese corporation. 
the date death these shares were appraised $13,421.43. 
These shares were sold February 23, 1932, for $7,671.18, $5,750.25 
below the appraised value. 

The oral testimony upon the hearing showed that the executor 
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through its trust officers undertook diligently examine into the 
respective securities the estate soon letters testamentary were 
issued it. due course and about June 15, 1931, tenta- 
tive report the respective securities was given the investment 
committee the executor, and that time this investment commit- 
tee instructed the trust department complete its inquiries and 
prepare for the investment committee final report for use 
its meeting September. Following this instruction the trust 
department the executor completed its inquiries respect these 
Tokyo Electric Company, Limited, shares and made full report 
thereon the investment committee its meeting September, 
1931. that meeting the investment committee determined that 
the Tokyo Electric Company, Limited, shares should sold and 
resolution this effect was adopted. The account shows that 
September and apparently without waiting for the formal resolution 
the committee actual sale was made certain fractional “new” 
shares, the source which not disclosed. The oral testimony dis- 
closes that thereafter trust officer the executor consulted with 
the beneficiary the trust created the will, the widow the 
deceased, and learned that her brother would probably interested 
the purchase the shares question and that would soon 
arrive America from some foreign place sojourn. This brother 
fact came the United States least early October, 1931, 
and soon after arrival communicated with the executor and stated 
that was interested acquiring the shares. arrangement 
sale him was made, but the matter was discussed tentatively. This 
prospective buyer said effect that upon his arrival Japan, where 
intended going the next few weeks months, would defi- 
nitely decide upon the purchase and would notify the executor. The 
matter was left this state until did arrive Japan sometime 
about the date the sale, February, 1932, and thereupon sale 
the stock was made him the then market price Tokyo. 

Meantime and December 13, 1931, Japan had abandoned the 
gold standard. The result this abandonment was shrinkage 
the dollar value the yen. reason likewise abandonment 
the gold standard Japan, the current quotations Tokyo Elec- 
tric Company, Limited, stock reached higher levels (in yen) than 
those quoted prior the abandonment. 

stipulation the parties the range market quotations 
the shares (in yen) and the rate dollar exchange have been fixed. 
reference the schedules thus furnished, the following quotations 
for the shares are established (the figures represent United States 
dollars) 
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June 20, 1931 shares 35.07 shares 15.06 
Sept. 12, 1931 31.37 12.10 
Oct. 17, 1931 28.45 11.69 
Nov. 14, 1931 28.44 11.66 
Dec. 12, 1931 24.79 10.22 
Jan. 16, 1931 24.96 10.62 
Feb. 13, 1932 24.14 10.22 
Feb. 20, 1932 22.91 9.65 


quotations Tokyo Electric Company, Limited, stock were 
readily available New York City, but such quotations were pro- 
curable without difficulty delay cable inquiry mail inquiry 
the representative the executor Tokyo, Japan. The executor 
earnestly urges that without fault the situation; that was 
dealing with security for which market was available New 
York City; that was the disadvantage delay communica- 
tions which required substantially thirty days each way; and that 
making the arrangement which did, was acting prudently and 
hence that should not surcharged. The court unable agree 
with this. review the facts shows that practical effect the 
executor speculated the retention shares which its own invest- 
ment committee had ordered sold and, addition, that made ef- 
fort either ascertain market values procure purchaser ex- 
cept through the above-described arrangement with the brother-in- 
law deceased. was shown upon the record that Tokyo Electric 
Company, Limited, was company with very large capitalization 
with great many issued and outstanding shares which were regular- 
dealt the Tokyo exchange. The arrangement with the broth- 
er-in-law deceased was oral grant him “call” the 
shares the current market price indefinite date fixed 
when his brother-in-law arrived Tokyo. eventually had not 
purchased the shares all there was commitment his part 
which the executor could have enforced. 

The special guardian asserts that the executor fault not 
having disposed these shares immediately after qualifying. Obvi- 
ously this disposal could not have been made until after the qualifi- 
cation the executor and the issuance letters April, 1931. 
The executor shown have been diligent thereafter making 
inquiry respecting the company. view the tenor the 
will and the fact that the company question conducted its opera- 
tions foreign country and that market for the shares existed 
here, the court opinion that negligence can attributed 
the executor down September 15, 1931. this date, however, 
when the executor had completed its studies and there had been 
formulated and expressed the appropriate committee the execu- 
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tor the decision that the shares should sold, there was direct 
and immediate obligation upon the executor proceed diligently 
obtain purchaser for the shares. This the executor did not do. 
The arrangement with the brother-in-law falls short the perform- 
ance its legal duty realize upon these shares. 

There remains the determination the date which such 
shares should have been sold and the proceeds realized dollars. 
The securities were the custody the representative the ex- 
ecutor, financial institution Tokyo, Japan. any event, there 
was ample time after the qualification the executor put the se- 
curities form permit immediate transfer. 
should have been sold within reasonable time after September 15, 
1931. Giving the executor the full benefit all factors including 
distance, delay communication, and lack current market quota- 
tions available New York City, the court determines that sixty 
days, November 14, 1931, sufficed permit the conclusion 
sale the shares. The sale might have been made mid-October 
(as which date the prices were substantially the same), but 
all the circumstances the holding the shares for further thirty 
day period not held negligent. 

shown the foregoing tabulation, the value the shares 
November 14, 1931, was follows: November 14, 1931, “old” 
shares $28.44, “new” shares $11.66. 

this basis 236 “old” shares should have realized $6,711.84; 
196 “new” shares should have realized $2,285.36. This would re- 
sult total $8,997.20 for all shares. The account shows that 
there was realized upon these shares only $7,671.18, leaving net 
loss $1,326.02. Against this amount must credited the ex- 
ecutor the dividend received February, 1932, and credited 
schedule the account. This amounts $204.50. Deducting 
this amount leaves $1,121.51 for which the executor will sur- 
charged. The dividend credited allowed the executor because 
sale had been made within the time fixed reasonable such dividend 
would not have been paid into the estate. 


Bank Liable Contract Purchase “When 
Issued” Stock 


New Jersey within the powers bank contract 
for the purchase “when issued” stock and bank, which 
enters into such contract, will held liable damages for 
its failure live its agreement. Clucas Bank 
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Montclair, Court Errors and Appeals New Jersey, 166 


Atl. Rep. 311. 
The plaintiffs this case, firm stock brokers, alleged 


that, the request the defendant bank, they purchased 
1,000 shares Crocker Wheeler Electric Manufacturing Co. 
“when issued” stock and that the bank refused take deliv- 
ery the stock when tendered. The plaintiffs asked damages 
for the difference between the price which they paid and the 
price which the stock was sold after notice the defendant. 
The plaintiffs also sought recover the amount earned 
commissions and the tax paid the sale and resale. 

The defenses were, first, that the contract was not within 
the power the bank make and, second that the contract 
was illegal under the “Act Prevent Gaming.” 

holding that the bank was wrong both points and 
that the plaintiffs were entitled recover, the court said: 


The firm Clucas Co. employed Horace Poole 
salesman. His duties were stimulate business. While canvassing 
the banks north Jersey, met James Hume, assistant vice 
president the Bank Montclair, among whose duties were meeting 
bond salesmen. Sometimes made purchases and reported the 
senior officer; other times consulted the president before placing 
commitments. Poole was assiduous his calls and Hume was 
attentive listener. Finally, the plaintiff secured, through Poole, orders 
from Hume and confirmations were sent the Bank Montclair 
and the usual correspondence ensued between the brokers and the 
bank. some instances stocks purchased order Hume were 
sold his order and the proceeds remitted the bank. least 
one instance, stocks purchased Hume’s order were paid for 
the bank. During July, August, September, and October, orders 
were given for number purchases and sales stock. Transac- 
tions between the parties occurred nearly every week and were handled 
the same manner. The bank also maintained private wire 
another New York brokerage house. 

The market price Crocker-Wheeler Electric Manufacturing 
Company was very high, when the orders were given. The board 
directors had called meeting the stockholders vote propo- 
sition issue ten new shares stock for each old share. The vote 
was taken October 10, 1929. After the meeting was called, 
the stock was traded the New York Curb Exchange when 
issued basis. rules the exchange contemplate dealings 
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issued stock.” The orders for the stock, giving rise the 
present action, were placed Hume, purporting act for the 
Bank Montclair. The receipts for the contracts covering the 
purchases were acknowledged follows: “Bank Montclair, Mont- 
clair, J., Hume, Asst. Vice Pres.” 

The trial court held matter law that the transactions were 
not beyond the defendant’s corporate powers, and that they were 
not illegal. The jury must have found that the brokers, and their 
agent Poole, dealt with Hume good faith and reliance upon his 
apparent authority, evidenced the acts the bank. Our exami- 
nation the record leads the conclusion that the issues 
fact required the submission the case the jury. 

The Bank Montclair was organized under “An Act Author- 
ize and Regulate the business Banking.” Revision approved April 
1875, Revision New Jersey 1877, 58. The Revision 1899, 
431 Comp. St. 1910, 165, seq.), somewhat en- 
larged the banking powers existing banks, but Pamphlet Laws 
1927, 34, (Comp. St. Supp. 17—6d), supplement the 
act 1899, banks were authorized purchase, invest in, and sell 
stocks argued that the Revision 1899 and 
the Supplement 1927 are inapplicable the Bank Montclair. 
think not. Section the Revision 1899, 449 Comp. 
St. 1910, 176, 36), part follows: powers and 
privileges conferred and imposed upon any bank, banking company 
domestic corporation authorized banking business, other 
than trust company savings bank, existing and doing business 
under the laws this state, are hereby abridged, enlarged modi- 
fied, each particular case may require, conform the provi- 
sions this act and such amendments may made hereto.” 
This language indicates legislative purpose enlarge the 
banking powers banks organized under prior acts order con- 
form with new and general act and changes thereafter made 
therein. cannot attribute the Legislature intention 
enlarge the powers amendment the act but not supplement 
thereto. 

issued stock” not subscription stock issued. 
treated the exchanges existing property. However, 
written contracts are required addition the usual exchange 
tickets. Meyer, The Law Stockbroker, 189. issued stock” 
not elusive but definite thing. The bank its purchase 
became obligated pay for definite number shares stock, 
provided the corporation completed the steps necessary issue ten 
new shares for each old share then existence. All that would 
accomplished the change corporate set would increase 
the number shares multiplication. 
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Upon receipt the bank’s orders, the brokers made contracts 
for the purchase the “when issued stock” which bound them 
make payment for the same when issued. The defendant bank received 
due notification thereof. far the parties were concerned, there 
was definite dealing with property though existence accord- 
ance with recognized rules. cannot regard such purchase 
subscription something not then existence, but rather 
agreement buy definite stock interest existing corporation, 
provided the directors decide issue ten new shares for each old 
share. the contract was contingent that the directors print stock 
certificates red paper rather than white, could not said that 
was subscription and not contract for the purchase stock. 
corporation authorized buy stock can certainly enter into 
valid contract for the purchase thereof. 

The evidence adduced does not indicate that the purchase 
the stock question was for the purpose bank speculation. 
vest” means, according Webster’s Collegiate Dictionary, “To lay 
out (money capital) business with the view obtaining 
income profit; invest money bank stock.” 
“To buy sell with the expectation profiting rise fall 
price; often engage hazardous business transactions for the 
chance unusually large profit.” There nothing indicate 
that there was anything more hazardous profitable the stock 
electrical manufacturing business than any other well- 
conducted manufacturing enterprise. Even the investor expects 
profit and not loss. The parable the talents would seem 
authority for the proposition that there more merit the 
wise use money left with banker than tying napkin 
and burying the ground. The bank could not only buy stock 
for investment, but could also buy stock for the account its 
customers. Even regard the purchase the stock question 
speculation, there nothing prevent bank’s customers from 
speculating for future profit. And since would not beyond the 
powers the bank make purchase speculative stock 
the instance and request its customers, the mere purchase would 
not indicate broker that the banker was speculating. The bank 
could act undisclosed principal for customer who gave 
adequate security, even though the customer was speculating. The 
mere purchase speculative stock not evidence that the purchase 
was ultra vires. Block Pennsylvania Exchange Bank, 253 
227, 170 900. 

course, there testimony, not denied, that there was 
intention accept delivery the stock, but that Hume, behalf 
the bank, had indicated intention sell the stock before the 
delivery date. This standing alone indicates more than short 
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term commitment—a usual banking use balances. Thus are 
short-term governmental, industrial, and individual loans made, fre- 
quently profit; sometimes loss. obvious all that 
shares common stock are more hazardous investment than fixed 
obligations responsible corporations individuals. But the Leg- 
islature authorized such investments. cannot view the length 
time given position intended held evidencing specula- 
tion. 

suggested that, since the bank was not required pay 
whole part upon the making the contract and its agent 
expected that the stock would sold before delivery, the transaction 
was dealing differences and offence against the gaming statutes 
this state. purchase sale stock not rendered 
invalid the fact that the party making does not expect ever 
make payment delivery, but intends close out the transac- 
tion before payment delivery called for. Nor rendered in- 
proper for purchases and sales made with the intention 
closing them out without payment and delivery, long both the 
original purchases sales, and the sales purchases which close 
them out, are actual bona fide transactions, each contemplating pay- 
ment and delivery. The fact that the other party knows the 
intention close out transaction, before its consummation, 
reverse transaction, immaterial. still valid bona fide con- 
tract, enforceable such, and not mere agreement gamble 
differences market prices.” Meyer, Stockbrokers and Exchanges, 
222. 

sale for future delivery not its face void, but per- 
fectly legal and valid contract, must shown him who attacks 
that was not intended deliver the article sold, and that nothing 
but the difference between the contract and the market price was 
paid the parties the contract. And the fact that the 
time making contract for future delivery the party binding him- 
self sell has not the goods his possession and has means 
obtaining them for delivery, otherwise than purchasing them after 
the contract made, does not invalidate the contract. 
order invalidate contract wagering one, both parties must 
intend that instead the delivery the article there shall 
mere payment the difference between the contract and the market 
price. ‘Agreements for the future delivery grain, any 
other commodity, are not prohibited the common law 
nor any policy adopted for the protection the public. What the 
law does prohibit, and what deemed detrimental the general 
contract which its face one sale for future delivery, being 
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valid, the burden proving that invalid, being mere cover 
for the settlement ‘differences,’ rests with the party making the 
assertion.” Clews Jamieson, 182 489, Ct. 845, 856, 
Ed. 1183. 

“In other words, contracts for future delivery made with the inten- 
tion settling them paying the other parties the contracts 
the difference between the contract prices and the market prices 
the times delivery are wagers and are void. But contracts for 
future delivery made with the intention settling them set-off 
ringing off and the payment differences accordance with 
the rules and practice the Board Trade are valid and enforce- 

agreements under this decision. intention one 
both the parties sell such agreement, their rights 
under it, before the time delivery, does not avoid it. Parties have 
the same right buy contracts for the future delivery personal 
property with the intention selling them that they have buy 
the property with such intention.” Cleage Laidley (C. A.) 
149 346, 352. 

“On the other hand, there are lawful customary and generally 
prevailing methods closing out such contracts, settling them and 
discharging the obligations the parties thereunder which not 
render such contracts wagering contracts illegal, wit: (1) 
sales; (2) direct set-offs; and (3) ringing off before the times 
delivery specified the contracts arrive, that when those times 
come liability deliver pay will exist, and the parties, 
when they make such contract intend not pay for 
the commodity the time fixed the contract therefor because they 
intend close out the contract and settle their obligations there- 
under the use these lawful methods before the time fixed for 
the delivery arrives, that intention not pay consistent 
with the laws and the public policy regarding wagers and does not 
make tend prove such contract wagering contract, illegal 
void.” Gettys Newburger (C. A.) 272 209, 218, cer- 
tiorari denied 257 649, Ct. 56, Ed. 416, error 

“As always stated, there was delivery any these con- 
tracts, but before delivery dates were due they were all closed out 
the lawful, customary and generally prevailing methods permitted 
the rules and regulations the exchange and its clearing house, 
and Bryant’s intention when made his contracts that they should 
closed out that way did not render them wagering contracts.” 
Mullinix Hubbard (C. A.) (2d) 109, 114. 

Hume testified: “It was never the intention holding the pur- 
chase beyond the deliverable date. ‘Therefore, would never have 
pay any money for them.” This was not denied. The proofs 
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may capable the inference that the brokers, through their 
agents, knew his intentions. The bank having perhaps the power 
buy stock for itself certainly had the power buy for undis- 
closed principal and could indicate intention sell the same 
any time even before delivery. But when, here, there was real 
dealing between the bank and the brokers, accordance with the 
rules the exchange, the mere circumstance that the bank might 
intend sell before delivery more tainted the transaction with 
illegality than individual had given order buy, and had 
then said, intend give you order sell to-day, to-morrow 
the next day.” fact, that often the way orders are given. 
The bank would have the same power sell buy, and the mere 
fact that intended sell the stock does not show intention 
settle differences between the market prices. the present case, 
actual contracts were made. The bank’s troubles arose because its 
agent, Hume, failed carry out his intentions sell before the 
market fell. proofs not, when taken most strongly favor 
the bank, indicate “wagering” defined Flagg Baldwin, 
Eq. 219, 227, Am. Rep. 308; Pratt Boody, 
Eq. 175, 1113; Minzesheimer Doolittle, Eq. 394, 
son Williamson, Eq. 212, 602; Blessing Smith, 
Eq. 593, 933. would, therefore, have been error 
have left the jury the question whether the contracts were 
invalid under the gaming laws. The evidence goes further than 
that was the buyer’s intention make sale the stock before 
the time fixed for delivery. Such intention does not evidence ex- 
press agreement settle differences reason mutual under- 
standing agreement that deliveries were made, that 
the parties intended rely solely the rise and fall the quoted 
prices stocks the entire measure their rights. most, there 
was mere understanding one the parties the contract that 
the stocks would carried the bank’s credit until order for 
sale should given the time came for delivery. The intention 
the bank, even the brokers knew thereof, did not make contract 
that the differences only should settled, deprive the brokers 
the right make deliveries and when fixed their contracts. 
Thompson Williamson, Eq. 212, 221, 602. 

was not error for the trial judge refuse charge the seventh 
request, follows: “The bank was not authorized law pur- 
chase stock except for investment purpose and this does not include 
right speculate stock. the jury believe that the purpose 
underlying this transaction was speculative there can recovery.” 
Even though the transaction may regarded one speculation, 
there nothing the case indicate that the bank was speculating. 
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The power bank buy stock, not only for itself but for its 
customers, well recognized. The mere proof purchase 
speculative stock does not indicate that the bank was speculating 
its own account, but every presumption would favor the 
legality the transaction. 

Hume’s testimony that was have free ride demonstrates 
nothing, view all the evidence, except his hope that the stock 
his employer appeared buying would prove profitable him. 
The burden was upon the defendant show that the transaction 
was one forbidden the gaming statutes, and the hopes Hume 
and his intentions sell are not evidence that the transactions were 
not bona fide. One who buys may always sell, and those who buy 
usually expect sell profit. 


Power National Banks Give Security for 
Deposits 


national bank has power pledge its assets 
security for public deposits the State This 
was decided the United States Circuit Court Appeals 
the case Sneeden City Marion, Fed. Rep. 
(2d) 721. 

this case the City National Bank Herrin, 
pledged certain its assets security for deposits made 
the City Marion, Ill. bank was solvent the time 
and the pledge was authorized and ratified the bank’s board 
directors. Later the bank closed and the plaintiff, Sneeden, 
receiver, brought this action have the pledge declared in- 
valid and recover possession the pledged securities. 
was held that the plaintiff could recover. 

The powers national bank with reference the giv- 
ing security for deposits are expressed Code 
90, which reads: 

national banking association may, upon the deposit 
with public money State any political subdivision 
thereof, give security for the safe-keeping and prompt pay- 
ment the money deposited, the same kind author- 
ized the law the State which such association lo- 
cated the case other banking institutions the State.” 
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There law Illinois authorizing banks that state 
pledge their assets security for deposits. Consequently 
national bank not authorized, under the statute above 
quoted, make such pledge Illinois. 

The opinion the Court, written Judge Sparks goes 
into the question carefully and exhaustively and collects 
footnote many the conflicting decisions this important 
question. The following paragraphs are quoted from the 
opinion: 


Much has been said counsel the necessity such pro- 
cedure (the giving security for deposits) and the reasonableness 
thereof, but quite obvious that neither necessitous 
nor reasonable. The necessity urged based upon competition among 
banks their ever growing desire obtain deposits. The employ- 
ment such means for that purpose seems wholly un- 
worthy of, and inconsistent with, the object for which banks are 
organized, and means certain from this record that the 
demand for such procedure general its extent, that not 
actuated certain depositors rather than the banks. The ap- 
parent necessity arises out the wrongful practice, and all banks 
prevented from making use the practice the result will the 
same all. are not convinced that such prevention will result 
depletion deposits for any appreciable length time, for 
the risk and inconvenience personally caring for one’s own money, 
especially the amount considerable, greater than most people 
desire assume, and fair say that only deposits 
sizable proportion that are thus sought secured. But what- 
ever value may ascribed the method means increasing 
deposits, that value far outweighed the evil results which are 
more than likely follow. are convinced that such power 
not reasonably necessary the carrying out the express statutory 
powers which have been granted national banks, state banks 

argued that inasmuch bank may pledge its bills receiv- 
able secure loans, analogy the power secure deposit like 
manner exists. That argument based upon the premise that there 
real difference between deposit and loan, and that either 
case the relation debtor and creditor arises. true that there 
are certain characteristics which are common each, but think 
the later and better reasoned opinions hold that there vast dif- 
ference. define that difference with exactness would indeed 
difficult, and for the purposes this case quite unnecessary 
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so. sufficient say that the difference has always been 
recognized the bankers both theory and practice, and their 
method bookkeeping and their published reports fail reveal any 
basis for analogy. The United States government and the various 
states, including Illinois, recognize the difference shown the 
reports which they require published. Congress and the vari- 
ous legislatures have recognized the difference over period many 
years making criminal offense for insolvent bank receive 
deposits. This has been done obviously for the purpose protect- 
ing depositors; while the other hand the overwhelming weight 
authority that bank has the power borrow money meet 
emergency exigency, such threatened temporary in- 
solvency. See Divide County Baird, 45, 212 236, 

well bear mind that the business banking inti- 
mately connected with the public interest that Congress and the 
legislatures may prohibit altogether, may prescribe the condi- 
tions under which may carried on. the exercise that leg- 
islative power there manifested all the legislation bearing 
American banking disposition throw every possible safeguard 
around the rights and interests general depositors, and treat 
them all fairly, equitably, and impartially. The doctrine the 
guaranty all bank deposits has its advocates and also its opponents, 
but have yet hear any voluntary public advocacy guaran- 
teeing part the general depositors the exclusion others, 
and securing that guaranty pledge the bank’s assets. Legis- 
lation looking that end apprehend would quite unpopu- 
lar would for bank publicly advertise the fact that 
was indulging the practice under the guise implied incidental 
power. 

said, however, that the general depositor who not secured 
wise injured the time the transaction the bank 
solvent, because the bank’s cash assets are thereby increased the 
amount the deposit. Appellees, however, are not position 
urge this point, because the value the securities pledged exceeded 
the amount the deposit several thousands dollars. 
sure, the securities pledged retained their value the excess would 
eventually return the bank for the benefit the other depositors 
but they did not retain their value they might never return and 
the secured depositor would thus participate greater proportion 
the bank’s assets than that which would otherwise entitled. 
the value the pledged assets should fall below the amount 
the the bank, order retain the deposit, might com- 
pelled make additional pledges and thus further deplete the assets 
the prejudice the other depositors. 
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Another inequitable feature apparent case the bank subse- 
quently becomes insolvent, happened here. that event the 
pledged assets are sufficient pay the secured deposit, all the 
expenses winding the affairs the bank are paid out the 
unpledged assets and fall upon the unsecured depositors. 

bank’s right pledge its assets security for some its 
general depositors the exclusion others has constituted the 
basis for many legal controversies this country, and result 
there diversity judicial opinion. That diversity due not 
alone the differences economic views but also differences 
the statutes involved. those cases practically every phase the 
question has been very ably discussed, and deem unnecessary 
refer them except classify them with relation the general 
facts and the statutes there Appellees contend that the 


secure public funds valid virtue state statute: Williams 
Hall, Ariz. 581, 249 Williams Earhart, Ariz. 565, 273 
728 (1929); *Button Sanguinetti, P.(2d) 1085 (Ariz. 1932); *Ark.-La. High- 
way Improvement Dist Taylor, 177 Ark. 440, S.W.(2d) 533 (1928); *McCown 
Edwards, 185 Ark. 620, S.W.(2d) 558 (1932); First Nat. Bank Foss, 
Cal. App. 107, 273 1085 (1928); *Wood Imperial Irr. P.(2d) 128 
(Cal. Sup. 1932); *Porter Canyon County Fire Ins. Co., Idaho, 522. 263 
632 (1928); Schornick Butler, 185 111, decided the Supreme Court 
Indiana, March 28, 1933. (This decision, however, reverses the decision 
the same case originally handed down July 1930, and published 172 
181, which was held that statute permitting depositories pledge certain 
specified assets lieu personal surety bonds given secure deposits 
public funds did not authorize them assign pledge other types assets 
secure the sureties bonds given secure the deposits. Since that decision 
was rendered, the personnel the Supreme Court Indiana has changed, and 
the only member who remains one who dissented from the original decision.) 
*City Louisville Fidelity Columbia Trust Co., 245 Ky. 704, S.W.(2d) 
(1932). But see, also, Comm. Bank Trust Co. Cit. Trust Co., 153 Ky. 
566, 156 160, (N. S.) 950, Ann. Cas. 1915C, 1913 Ken- 
tucky case decided prior the 1932 statute and the leading one opposed 
the granting the right Merchants’ State Bank 
Consolidated School Dist., 174 Minn. 286, 219 163, 1407 (1928); 
Fidelity Guaranty Co. Bassfield, 148 Miss. 109, 114 So. (1927); 
Huntsville Trust Co. Noel, 321 Mo. 749, S.W.(2d) 751 (1928); 
Pathfinder Irr. Dist., 122 Neb. 203, 240 291 (1932); Snider Fulton, 
Ohio App. 238, 184 839 (decided the Court Appeals County, 
Ohio, Dec. 1932. See, also, Ward Fulton, 125 Ohio St. 382, 815, 
decided the Supreme Court Ohio Casualty Co. 
Board County Com’rs, 128 58, 260 1112 (1926); Mothersead 
Fidelity Guaranty Co., (2d) 644 (8th Okl. 1927); City Port- 
land State Bank, 107 Or. 267, 214 813 (1923); *Foster City Longview, 
S.W.(2d) 1059 (Tex. Com. App. 1930); *Austin Lamar, S.W.(2d) 1062 
(Tex. Com. App. 1930); Pottorff Paso-Hudspeth Counties Road Dist. 
Texas, (2d) 498 (C. 5th Circuit, 1933); Pixton Perry, Utah, 129, 
269 144 (1928); *U. Fidelity Guaranty Co. Anderson, Wyo. 88, 
264 1030 (1928). 

Pledge secure public funds valid because not prohibited statute: Rich- 


*These cases hold variously that while the state involved does have its statute, 
that statute very strictly construed, and not extended bevond its 
express terms, either type securities pledged, the funds 
protected, etc. 
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greater weight authority upholds the pledge. However, perusal 
those decisions discloses that some are based upon statutes which 
expressly grant the power, and others upon statutes which contain 
provisions from which power may rightfully inferred. Since none 
those provisions present the statutes, what appears 
majority opinions supporting the pledge, reality not 
such formidable array authority the question presented under 
the Illinois statutes. Some the cases referred deal with deposits 
public money, and others deal with individual and corporate de- 
posits other than public money, but think the same principle 
applies each. The power pledge assets for the security public 
money can not, under the decisions our Supreme Court, based 
upon any attribute sovereignty the part the pledgee, but 
such power must based upon express implied legislative 
grant. the absence express grant power, power 
implication should permitted prevail unless the facts presented 
render reasonably necessary that such implication arise order 
fully and fairly effectuate the express powers granted. are 
convinced that that condition does not exist here. Such implica- 
tion, viz., that the power transfer specific assets secure gen- 
eral deposit incidental power “necessary carry the busi- 
ness banking,” inconsistent with equity and good conscience 
and fraught with such wrongful possibilities that are not willing 
foist upon the State until its legislature its courts 
have spoken clearly that effect. That those bodies have the right 


ards Osceola Bank, 707, 294 (1890); Andrews Odebolt 
Sav. Bank, 203 1335, 214 559 (1927); French School Dist., 223 
Mo. App. 53, S.W.(2d) 415 (1928); Ainsworth Kruger, Mont. 468, 260 
1055 (1927); Bliss Mason, 121 Neb. 484, 237 581 (1931); Melaven 
Hunker, 408, 299 1075 (1931); Page Trust Co. Rose, 192 
673, 135 795 (1926); Richmond County Page Trust Co., 195 545, 
142 786 1928 case holding pledge secure private also 
Grigsby People’s Bank, 158 182, S.W.(2d) 673 (1928). See, 
also, Citizens’ State Bank First Nat. Bank, Kan. 109, 157 392, 
1917A, 696, 1916 Kansas case holding that statute similar the one construed 
Hirning Toohey, infra, has reference only pledge bank already insolvent, 
and does not prevent even private pledge solvent bank. 

Pledge secure public funds valid accordance with general practice 
public policy: First American Bank Trust Co. Palm Beach, Fla. 247, 
117 So. 900, 1398 (1928); Bank Spencerport, 143 Misc. 196, 
255 482 (1932). See also McFerson Surety Co., Colo. 482, 
212 489 (1923), giving reason for holding such pledge valid; State Bank 
Commerce Brockport Stone, 261 175, 184 750, case decided 
the New York Court Appeals, Feb. 28, 1933, holding that while pledge 
secure private deposit invalid, the receiver insolvent bank must return 
the amount the deposit before entitled the return the pledged securi- 
ties; and Interstate Bank Ferguson, Kan. 732, 237 (1892). 

Pledge securities invalid: Carter Brock, 162 La. 12, 110 So. (1926) 
Hirning Toohey, 496, 207 462 (1926); Balt. Ohio Co. 
Smith, F.(2d) 799, decision the Circuit Court Appeals for the Third 
Circuit pledge secure private deposit invalid. 


q 


THE BANKING LAW JOURNAL 


they choose approve such policy not denied, but merely 
hold that they have not yet done so. 

argued that inasmuch money when deposited general 
deposit becomes immediately the property the bank, and the rela- 
tion debtor and creditor thereupon arises, the bank therefore has 
inherent right deal with those deposits the conduct its 
business pleases. Personal and property rights are relative 
terms, and they can exercised only far they not conflict 
with the rights others. banks virtue their charters 
have power general banking business, which includes the right 
receive general deposits. sure such bank owns its assets, 
and that term includes general deposits, but say that such bank 
the conduct its business has unrestricted right use its 
assets pleases going further, think, than the law authorizes. 
Those who become depositors the result express 
implied invitation from the bank, and although the bank becomes 
the owner the money deposited, will not, the absence legis- 
lative authorization, permitted use such manner 
violate general depositor’s right treated fairly, equitably 
and impartially with all other general depositors. 


dissenting opinion was rendered Judge Altschuler. 


Raised Check Not Covered Policy 


policy insuring against loss forged raised checks 
does not protect the payee check, who indorses for 
accommodation, where the drawer afterwards raises the check 
and cashes it. Frederick Hotel Co. National Surety Co., 
Supreme Court Appeals, West Virginia, 169 So. Rep. 
327. 

this case clerk the employ the insured (the 
plaintiff hotel company) drew his personal check for pay- 
able the hotel company and had the company indorse it. 
later raised the check the amount $595 and cashed 
bank other than the drawee. The defendant surety 
company had issued the plaintiff policy protecting 
against loss (1) any check bearing forgery the plain- 
signature, maker, drawer acceptor, (2) any 
check drawn the plaintiff bearing forged indorsement 
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raised otherwise altered, and (3) any check received 
the plaintiff collateral exchange for services 
property. was held that the plaintiff was not protected 
this policy. 

The opinion the court reads follows: 


The evidence discloses that Ritter, desk clerk plaintiff, 
drew his personal check for upon the Huntington Bank Trust 
Company, payable plaintiff, and presented for indorsement 
that was regularly indorsed plaintiff and returned 
Ritter; that then raised the check $595 and obtained that sum 
upon from the First Huntington National Bank; that upon presen- 
tation the drawee bank the check was dishonored for lack funds 
and the First National then charged the check plaintiff’s account. 
Plaintiff has never obtained any repayment the check. 

The policy agreed indemnify the plaintiff against any loss, 
not exceeding $1,500, which plaintiff (or any bank which plaintiff 
carried checking account) should sustain through payment (1) 
any check, upon which the signature the plaintiff, “as maker 
drawer acceptor thereof shall have been forged”; (2) any 
check, made drawn plaintiff (a) upon which the signature 
any indorser thereof shall have been forged, (b) which shall 
have been raised altered any other respect; (3) any loss 
through the receipt the plaintiff collateral and/or exchange 
for property sold and delivered and/or exchange for services ren- 
dered” any check, etc., subject the above-described forgeries. 

Plaintiff did not sign the Ritter check maker, drawer accep- 
tor, and its signature indorser (accommodation) was not forged. 
The plaintiff did not receive the check either collateral ex- 
change for anything. the policy does not cover this loss. 

Plaintiff invokes liberal construction the policy its favor 
and contends that, when construed, the terms the policy are 
broad enough include this situation. The rule that policy 
construed liberally favor the insured well defined. The 
rule does not apply where the language used plain even where 
“the language has acquired, judicial construction, clear and 
definite meaning. The court will not pervert violence 
the language used, expand beyond its plain and ordinary 
meaning and thereby render the rule applicable.” 
The words “maker,” “drawer,” and “acceptor” are clearly defined 
the Negotiable Instruments Law (§§ 60, 61, 62, and 63), which was 
adopted West Virginia 1907 and which has been adopted 
nearly all the states for least twenty years. The courts the 
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states adopting that law have judicially followed its definitions. 
Those words have acquired clear and definite meaning through 
judicial well statutory definitions. The plaintiff does not come 
within those definitions. Moreover, its exclusion not changed 
the definitions those words the standard dictionaries. Conse- 
quently the judgment the circuit court affirmed. 

Affirmed. 


Tax National Bank Shares 


The fact that county taxes national bank shares 
higher rate than shares building and loan associations does 


not make the tax discriminatory and invalid under section 
5219 the Revised Statutes (12 Code, 548), 
which provides that state taxation national bank shares 
shall not rate higher than assessed other competing 
moneyed capital. 

Building and loan associations not make loans with 
view the sale notes and reinvestments and their capital, 
therefore, does not come into competition with the capital 
national banks. This was decided the Supreme Court 
Montana the case Merchants’ National Bank Glen- 
dive Dawson County, Pac. Rep. (2d), 892. 
The court wrote, part, follows: 


Plaintiff’s (the bank’s) contention that building and loan asso- 
ciations are favored matters taxation over national banks. The 
contention that there unlawful discrimination cannot sustained. 

Section 5219, supra (12 USCA 548) force 1929, sanc- 
tioned state taxation shares stock national banks, subject 
the restriction that tax imposed shall not greater rate 
than assessed upon other moneyed capital the hands individual 
citizens such state coming into competition with the business 
national banks: Provided, That bonds, notes, other evidences 
indebtedness the hands individual citizens engaged 
the banking investment business and representing merely per- 
sonal investments not made competition with such business, shall 
not deemed moneyed capital.” 

sometimes difficult determine when moneyed capital comes 
into competition with the business national banks within the mean- 
ing this section. Mercantile National Bank New York, 121 
138, Ct. 826, Ed. 895, was held that this section 


embraces shares stock other interests owned individuals 
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enterprises which the capital used the business money, and 
where the object the business the making profit its use 
money. 

First National Bank Anderson, 269 348, Ct. 
135, 138, Ed. 303, the court said that competition exists where 
moneyed capital “is employed, substantially the loan and in- 
vestment features banking, making investments, way loan, 
discount otherwise, notes, bonds other securities with view 
sale repayment and reinvestment.” 

Again, First National Bank City Hartford, 273 
this say: “But this court has recently had occasion, reviewing 
the earlier decisions dealing with this subject, point out that the 
requirement approximate equality taxation not limited in- 
vestment moneyed capital shares state banks competing 
capital employed private banking. The restriction applies well 
where the competition exists only with respect particular features 
the business national banks where moneyed capital ‘is em- 
ployed, substantially the loan and investment features banking, 
making investments, way loan, discount otherwise, notes, 
bonds other securities with view sale repayment and rein- 
Competition may exist between other moneyed 
capital and capital invested national banks, serious character 
and therefore well within the purpose section 5219, even though 
the competition with some but not all phases the business 
national banks. Section 5219 not directed merely discriminatory 
taxation which favors competing banking business. Competition 
the sense intended arises not from the character the business 
those who compete but from the manner the employment the 
capital their command. Our conclusion that section 
5219 violated wherever capital, substantial amount when com- 
pared with the capitalization national banks, employed either 
business private investors the same sort transactions 
those which national banks engage and the same locality 
which they business.” 

like import the case State Minnesota First National 
Bank St. Paul, 273 561, Ct. 468, Ed. 774. 

the Hartford Case, the court pointed out that, order 
establish the fact competition, not necessary show that 
national banks and competing investors solicit the same customers for 
the same loans investments, but that enough “if both engage 
seeking and securing the same locality capital investments the 
class now under consideration which are substantial amount.” And 
the court pointed out that case that the evidence was uncontradicted 
the precise character the competition, and that there was 
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direct evidence that the business complained came into competition 
with national banks. 

the Minnesota Case the court observed that “there direct 
evidence, also, that the investments individuals this type 
curity aggregating large amounts lessens the opportunity for the 
investment capital national banks. ‘The only witness called 
petitioner admitted that some extent such competition existed. 
this state the record think the findings the state court are 
supported the evidence.” 

the case before us, there nothing the record show that 
plaintiff bank 1929 was seeking the character loans then held 
building and loan associations. There nothing the record 
indicate that the business conducted the building and loan asso- 
ciations lessened the opportunity plaintiff bank invest all the 
capital desired and more. 

“Competition” defined “the act proceeding striving for 
something that sought another the same time; contention 
two more for the same object for superiority; rivalry 
between aspirants for honors for advantage business.” Funk 
Wagnalls Standard Dictionary. 

Here, far the record shows, the loans made the building 
and loan associations upon security, the vicinity plaintiff bank, 
may have been made the solicitation and because the urgent 
demand the plaintiff bank, order enable the debtor dis- 
charge obligation owing the bank. such situation would 
preposterous hold that the act making the loans was done 
competition with the business the bank. Also, the mortgages which 
were introduced evidence and which were for purposes other than 
home building, were made prior the enactment chapter and 
chapter 64, Laws 1929. Moreover, building and loan association 
does not make loans with view sale the notes and reinvest- 
ments, the investment features banking, and hence its capital 
not competing moneyed capital within the meaning section 5219, 
supra (12 USCA 548). Compare Georgetown National Bank 
McFarland, 273 568, Ct. 467, Ed. 779. 

Also, building and loan association corporation, mutually 
operated, for the purpose encouraging home building and thrift 
among its shareholders, and loaning substantially all its funds 
them real estate mortgage security.” Section 57, Laws 
1927. The state may, sees fit, favor such associations levying 
taxes, matter public policy, without such action being regarded 
unfriendly discrimination against national banks. First National 
Bank Dawson County, Mont. 321, 213 1097; Commercial 
National Bank Custer County, Mont. 45, 245 259; Mercan- 
tile National Bank Hubbard (C. C.) 465, affirmed Lander 
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Mercantile Nat. Bank, 186 458, Ct. 908, Ed. 1247. 

Nor can the claim plaintiff that this conclusion has been changed 
the Supreme Court the United States Commercial National 
Bank Custer County, 275 502, Ct. 155, Ed. 395, 
which overruled the decision this court (76 Mont. 45, 245 259) 
sustained. The Supreme Court the United States was justified 
reversing the holding this court any one the alleged busi- 
nesses involved that case employed capital substantial amount 
with the business the national bank. are not 
liberty indulge the speculation that, because the reversal 
the decision this court the memorandum opinion 275 
502, Ct. 155, Ed. 395, the Supreme Court the United 
States must said have held that all the business enterprises 
therein involved were engaged competition with national banks. 
This assumption our part would all the more unwarranted when 
remember that the reversal was the authority First National 
Bank City Harford, 273 548, Ct. 462, Ed. 
561, Ct. 468, Ed. 774, neither which makes mention 
building and loan associations, though the former, shown the 
reported decision the state court (187 Wis. 290, 203 721), 
building and loan associations were involved. 

Building and loan associations are many respects the same 
savings banks. The law well settled that capital invested savings 
banks cannot regarded moneyed capital within the meaning 
section 5219 the federal statute. Mercantile National Bank 
Hubbard, supra; Mercantile Nat. Bank New York, 121 138, 
Ct. 826, 838, Ed. 895; Aberdeen Bank Chehalis County, 
166 440, Ct. 629, Ed. 1069; Davenport Nat. Bank 
National Bank Redemption Boston, 125 60, Ct. 772, 
Ed. 689; First National Bank Chapman, 173 205, 
Ct. 407, Ed. 669; Hoenig County Treas. Huntington Na- 
tional Bank Columbus (C. A.) (2d) 479. 

Mercantile Nat. Bank New York, supra, the court, speak- 
ing this question, said: “No one can suppose for moment that 
savings banks come into any possible competition with national 
the United States. They are what their name indicates, banks 
deposit for the accumulation small savings belonging the in- 
dustrious and thrifty. promote their growth and progress the 
obvious interest and manifest policy the state. Their multiplication 
cannot any sense injuriously affect any legitimate enterprise 
the community.” 

stockholder building and loan association does not own 
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interest the capital and property the corporation. simply 
holds evidence money demand against the association. His right 
have his demand paid does not depend upon dividends declared 
the case the holder shares banking corporation. member 
building and loan association may, upon giving thirty days’ 
notice, demand the payment the obligation the association 
him, the same the owner savings bank deposit savings 
bank. Subdivision 12, chap. 57, Laws 1927. 

While members building and loan association holding cer- 
tificates stock are stockholders for some purposes and certain 
sense 936), yet, for purposes taxation, they are merely 
the owners credit and are creditors the association, and the 
association their debtor within the meaning sections 8598, 8599, 
Rev. Codes 1921. The state may, recognition its duty en- 
courage the acquisition homes its citizens, exempt building and 
loan associations from the payment any tax far the Four- 
teenth Amendment the United States Constitution concerned. 
Louisville Gas Electric Co. Coleman, Auditor, 277 32, 
Ct. 423, Ed. 70; State rel. Bank Eagle Leonardson, 
Idaho, 646, (2d) 1028. This may done without infringing 
upon section 5219. 


The Establishment and Operation Branches 
National Banks 


The Banking Act 1933 amended the Federal laws with 
respect the establishment and operation branches 
national banks. Section that Act provides that national 
banks may establish branches, not only the city, town 
village which located, allowed the previous law, 
but also the State under stated conditions, where such privi- 
leges are specifically extended State banks the laws 
the 

The Act also provides that the aggregate capital 
bank and its branches must equal the aggregate capital re- 
quired for the establishment the same number separate 
national banks the places where the bank and its branches 
are located. 

amended, the Federal laws regulating the estab- 
lishment and operation branches national banks and 
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State bank members the Federal Reserve System are 
follows: 


national bank may continue operate branches which had 
lawful operation February 25, 1927 (date the enactment 
McFadden Act, this being one the provisions this Act; 

State bank converted into consolidated with national bank, 
two more national banks consolidating, after February 25, 
1927, may, with respect any such banks, continue any their 
branches which were lawful operation that date. the 
McFadden Act, Feb. 1927; Code, b). 

national bank may, with the approval the Comptroller 
the Currency, establish branches the place where located 
the same “expressly authorized State banks the law the 
State question”; may establish branches elsewhere the State 
the same expressly authorized State banks statute law 
“language specifically granting such authority affirmatively and not 
merely implication the capital national bank 
establishing branch outside the place which located must 
least $500,000; provided that States less than 1,000,000 
population, having city more than 100,000, the capital must 
least $250,000; and that States less than 500,000 popu- 
lation, with city more than 50,000, the capital must least 

The aggregate capital every national banking association and 
its branches shall time less than the aggregate minimum capi- 
tal required law for the establishment equal number 
national banking associations situated the various places where 
such association and its branches are situated. (U. Revised Sta- 

branch national bank may established moved from 
one location another without the approval the Comptroller 
the Currency. the McFadden Act, Feb. 25, 1927; 
Code, e). 

The term “branch” used above includes any bank, branch office, 
branch agency, additional office, any branch place business 
which deposits are received, checks paid, money lent. 
the McFadden Act, Feb. 25, 1927; Code, f). 

Any State bank may retain and operate branches which were 
being operated conformity with the State law February 25, 
1927, while remaining, upon becoming, stockholder the Fed- 
eral Reserve bank; but such State bank may not retain acquire 
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stock Federal Reserve bank except upon relinquishment any 
branch branches established after February 25, 1929, beyond the 
limits the city, town, village which the parent bank sit- 
uated. (§9 the McFadden Act, Feb. 25, 1927; Code, 
321). 

Nothing the above provision construed prevent any 
State member bank from establishing and operating branches the 
United States any dependencies insular possessions thereof, 
any foreign country, the same terms and conditions and subject 
the same limitations and restrictions are applicable the estab- 
lishment branches national banks. the McFadden Act, 
February 25, 1927, amended the Banking Act 1933; 

National banks having capital and surplus one million dollars 
more may establish branches foreign countries dependencies 
insular possessions the United States. (12 Code, 601). 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE PAYING STOPPED CHECK 


Shude American State Bank, Supreme Court Michigan, 248 
Rep. 886 


order stop payment check given the drawer the 
drawee bank over the telephone valid. 

statute which requires renewals stop orders made 
writing cannot construed require the original notice 
written. (Statutes similar this have been passed the following 
states; Connecticut, Georgia, Idaho, lowa, Louisiana, Maine, Mis- 
souri, Montana, New Jersey, New Mexico, North Carolina, Utah, 
Virginia, West Virginia and Wyoming). 

order stopping payment check need describe the check 
with reasonable accuracy only. The fact that the drawer stop- 
ping payment states the date incorrectly immaterial where the 
otherwise accurately described. 

stop order given clerk the drawee bank over the tele- 
phone valid. not necessary that the order given 
officer. 

this case the bank paid the check question after the drawer 
had telephoned that should not paid. The failure carry 
out the drawer’s instructions was due misunderstanding 
who was the drawer. telephoning his order the bank, 
plaintiff stated ‘‘This Mr. Shude from Anchor The rep- 
resentative the bank, who received the order, understood that the 
was drawn the Anchor Steel Company which also had 
account with the bank. The stop order was, therefore, filed with 
that company’s account instead the defendant’s account. 


Action Frank Shude against the American State Bank. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Archer Ritchie and Howell White, both Detroit, for appel- 
lant. 

Frank Cook and John O’Hara, all Detroit (John 
Wagner, Detroit, counsel), for appellee. 


NORTH, J.—Plaintiff had commercial account the Kercheval- 
branch the American State Bank. September 1929, that 
being Saturday, delivered his check for $2,000 the payee, Ernest 
Light. Before banking hours the following Monday plaintiff, 
manner hereinafter detailed, gave the bank order stop payment 
the check. Notwithstanding such order, the bank later the day 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1382. 
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certified the check and subsequently paid it. Plaintiff’s suit 
recover from the bank the amount the check. Judgment the 
court was for plaintiff, and defendant has appealed. 

The check was drawn plaintiff September 1929, but dated 
August 1929. Plaintiff, for the purpose giving notice stop 
payment, telephoned the bank about 8:45 September 1929. 
bank employee the name Donald Hoagland answered the tele- 
phone. Plaintiff inquired for the bank manager, the teller, and the 
bookkeeper, each whom plaintiff knew, but was advised that none 
the three was present the bank. Then, without inquiring the 
name the one answering the phone, plaintiff according his testi- 
mony informed Hoagland: That wanted 
take me; said really was. asked him who was next 
charge the bank when the others were not there; said guessed 
was. said, ‘This check very important, and want make 
sure can stopped,’ said could take care me. said 
name was Frank Shude. spelled out; told him the check was 
made out Mr. Light, spelled Mr. Light’s name out; told him 
the date the check was September 6th, for $2,000, No. 682, and 
told him wanted absolutely make sure this thing was going 
through told him was very important, and told him 
tell Mr. Rood (the bank manager) get touch with me. said, 
‘This Mr. Shude from Anchor Steel’; and said would take 

the witness stand, Mr. Hoagland admitted informed plaintiff 
that (Hoagland) could take the stop payment order; but his testi- 
mony the telephone communication differs from that plaintiff, 
that Mr. Hoagland stated plaintiff identified himself immediately 
Frank Shude the Anchor Steel Engineering Company and 
requested stop payment the $2,000 check, identifying above. 
Mr. Hoagland understood that the stop order applied check 
the Anchor Steel Engineering Company which also had 
the bank. filled out blank stop order accordingly and gave 
the bookkeeper. The routine the bank’s practice was followed 
making the record the stop order three separate documents. 
One form was for the signature the party giving the order, one 
placed the ledger, and one the statement the particular 
with Mr. Hoagland’s understanding, these 
records were made incident the Anchor Steel Engineering Com- 
pany’s not plaintiff’s account. 

Shortly after the bank opened Monday, September 
1929, the payee presented plaintiff’s check the teller for certification. 
The teller inspected the condition Shude’s account, advised with Mr. 
Rood, the bank manager, and the check. noted above, 
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was subsequently paid. the time the check was presented and con- 
sidered, Mr. Hoagland was not present, but instead was elsewhere 
the bank engaged his duties. Among his duties was that posting 
statements and assisting tellers balance the day’s work posting 
debits and the teller’s biotter. Later the day, when Mr. 
Hoagland was posting checks, noticed the certification slip and called 
the teller’s attention saying, ‘‘That the check evidently that 
had the stop payment against.’’ further testified noticed the 
name was Ernest Light and the amount was $2,000 and was signed 
Frank Shude, and ‘‘I recognized that the check the payee 
and the The witness had been the employ the American 
State Bank about three months, but this particular branch only 
about two weeks previous the transaction involved this suit. The 
Anchor Steel Engineering Company had had rather numerous transac- 
tions incident its this branch the American State Bank, 
much more than plaintiff. Notwithstanding plaintiff’s request that 
the manager him office the Anchor Steel Engineer- 
ing Company, was not present and could not have been reached his 
office until the afternoon the day question. About 
that hour plaintiff called the bank manager, and thereupon learned that 
immediately following the opening the bank plaintiff’s check had 
been certified and that the stop order had been placed against the 
count the Anchor Steel Engineering Company instead plaintiff’s 
account. 

Plaintiff’s suit assumpsit for recovery the $2,000 and interest 
thereon. The defense urged ‘‘that reasonable and seasonable and 
sufficient notice was ever given plaintiff bank stop 
payment.’’ The sole question presented for review appellant’s brief 
this: ‘‘Is the bank liable for failure stop payment plaintiff’s 
personal check?’’ The sufficiency the notice assailed appellant 
for the following reasons: (1) was not writing, but instead 
telephone communication; (2) was given clerk rather than 
officer the bank, and outside regular banking hours; and (3) 
the notice the date the check was erroneously given September 
1929, when fact was dated August 1929. 

this state there statutory regulation such stop payment 
notice: ‘‘No revocation, stop-payment order relating 
the payment any check draft against depositor 
any bank trust company shall remain effect for more 
than six (6) months after the service thereof the bank, unless the 
same renewed, which renewals shall writing and which re- 
newals shall effect for not more than six (6) months from date 
service thereof the bank trust company, but such renewals may 
made from time Comp. Laws 1929, 12075. 

Appellant contends that, because the reference the statute 
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the notice the bank, must necessarily inferred 
that the statute requires written notice. think obvious that the 
statute should not construed. does not expressly provide that 
the first stop payment notice shall writing, but does expressly 
provide that renewals thereof shall writing. Evidently the Legis- 
lature was mindful whether the notice should writing, and 
did not provide the original notice. require serv- 
ice the original notice writing many 
such delay make impossible obtain the result 
not true renewals such orders. Therefore the Legislature wisely 
provided that the notice should writing only renewals, but 
not original notices stop payment. Any other construction 
would wholly inconsistent with the statute phrased. telephone 
bank stop payment, which communication re- 
ceived one the bank’s officers employees authorized act 
the matter, the absence refusal the bank accept the notice 
given, sufficient law protect the drawer the check which 
the notice refers. 


not unusual for bank enact and enforce rule the 


effect that stop orders must written, but the absence statute 
such rule, the notice may given verbally, and any form which 
definitely instructs the bank not pay the Brady Bank 
(2d Ed.) 360. 


There merit appellant’s contention that the notice given 
was ineffective the telephone communication was received 
the bank rather than some bank official, the objection 
that the telephone communication was outside regular banking hours. 
Both the manager the bank and the clerk who received the telephone 
message testified that the clerk had authority take similar instruc- 
tions over the telephone, and when doing request the customer 
appear personally the bank and sign printed form for stopping 
payment. the instant case the check was presented very shortly 
after the bank opened. obvious that matter precaution 
was necessary communicate the order stop advance the open- 
ing the bank There testimony that the manager and 
other employees were supposed the bank 8.30 the morning. 
Plaintiff’s telephone was about 8.45. any event, this 
question little importance this case because the notice given 
plaintiff was received and accepted the bank, but inadvertently ap- 
plied the wrong account. 

the mistake the date the check think, under 
the record this case, the trial judge correctly concluded that this in- 
accuracy was little consequence. The unauthorized payment 
the check was not caused the mistake the date communicated 
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the bank, but instead reason the failure the bank file the 
stop payment notice plaintiff’s account. drawer check 
wishes impose upon the bank the duty stopping payment, the 
notice must positive and unqualified. Gaita Windsor 
Bank, 251 152, 167 203. there question that 
plaintiff gave positive and unqualified order stop payment. 
gave the number the check, the amount, and the name the payee. 
The clerk whom the notice was communicated instantly noted the 
nonobservance this order when discovered the memorandum the 
certification. The bank cannot escape its obligation stop payment 
because the discrepancy the date. The law does not require 
perfectly detailed description, but instead the notice sufficient the 
check described with reasonable accuracy. 

Notwithstanding there some conflict the testimony, are satis- 
fied from the record that the trial court arrived the right conclusion 
holding that seasonable and reasonable order stop payment was 
given, including information who was the drawer the check. 
his opinion the trial judge said: ‘‘The check was accurately described 
with reference number, payee, amount and opinion the drawer 
thereof. will observed that according the testimony plaintiff 
and the opening his conversation with Mr. Hoagland introduced 
himself name, spelling the same. This was not denied Mr. Hoag- 
land. The court also finds that Mr. Shude used the expression ‘my 
check.’ 

Judgment affirmed, with costs appellee. 


PURCHASE BONDS BANK FOR 
CUSTOMERS 


Royal Arch Benefit Ass’n Taylor, Bank Com’r., Supreme Court 
Arkansas, Rep. (2d) 915 


Where bank requested depositor purchase certain 
bonds for the depositor’s account and later issues memorandum 
the effect that the bonds have been purchased, the depositor will 
treated preferred creditor upon the failure the bank 
where appears that the bank had not actually purchased the 
bonds. 


Petition the Royal Arch Benefit Association against 
Taylor, Bank Commissioner, have the association’s claim allowed 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §141. 
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preferred claim the insolvency proceedings the Wilmot Bank. 
From decree denying the claim, claimant appeals. and 
remanded. 

Jones, Sam Rorex, and Leon Catlett, all Little Rock, 
for appellant. 
John Baxter, Dermott, for appellee. 


BUTLER, J.—Beginning with the year 1919 the appellant associa- 
tion, acting through its treasurer, Perkins, began deposit 
part its funds the Wilmot Bank, continuing its business with this 
bank until 1930 when had deposit between fifteen and sixteen 
thousand dollars. Perkins was resident the town which the 
bank was located and was authorized the appellant purchase with 
the funds hand aforesaid $10,000 government bonds. war- 
rant was issued Perkins the association the sum $10,600 
for that purpose and pay whatever premium and other expenses 
necessary and incident the purchase. Perkins surrendered the 
bank time certificates deposit, and the bank turn placed the 
entire deposit the checking account the association order 
facilitate the purchase the bonds, undertaking obtain the bonds 
speedily possible. From time time Perkins made inquiries 
regarding the purchase, and finally informed the bank that the appel- 
lant was becoming impatient and contemplated obtaining the bonds 
through bank Forrest City where maintained its home office. 
being informed that negotiations for the purchase the bonds were 
then progress and would soon consummated, Perkins was induced 
defer this action for time. 

October 1930, the bank issued the following statement: 


Bank 
Arkansas. 
Wilmot, Arkansas, 10/30/1930 
Perkins, Treas. 
today charge your account follows: Advance payment 
Bonds 


This statement was delivered Perkins the end the month 
and was noted the bank’s statement issued the end each month 
the customer showing the items debit and credit for the month 
then ending with vouchers attached. this time Perkins was informed 
that the bonds had been purchased, that they were Washington for 
the purpose being registered, and would received some two 
three weeks. Perkins did not receive the bonds within the time 
specified. made inquiries the bank and was put off various 
excuses until the bank closed December 11, 1930, when discov- 
ered that the bonds had never fact been purchased. 

proper proceedings the appellant sought have its claim al- 
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lowed preferred claim the insolvency proceedings, and from 
decree the chancellor denying the same this appeal prosecuted. 

The evidence not dispute, and therefore conclude justi- 
fied the appellant’s contention. 

Appellee cites and relies upon the cases Taylor Whaley, 183 
Ark. 598, (2d) 702, and Taylor Dierks Lumber Coal Co., 
183 Ark. 937, (2d) 724, sustain the decree the lower 
Neither these cases, however, authority for the position 
assumed. both cases there was nothing between the bank and the 
depositor create trust relationship, and there was writing 
evidencing any such intention. the case bar the action the 
bank informing the depositor that had set aside from the gen- 
eral deposit the sum $10,215 for the purpose procuring bonds 
and the issuance the memoranda aforesaid constituted this sum 
trust fund, and the memoranda was sufficient writing bring the 
transaction within subdivision section Act No. 107, 299, 
the Acts 1927. ‘‘A prior shall the beneficiary 
express trust which was evidenced writing signed 
said bank the time The memoranda not unlike the 
one under consideration the Albright Taylor, 185 Ark. 401, 
579, 580. that case the collector had deposited 


sum money sent him Guthrie Co. with which pay their 
taxes, and the bank issued him the following receipt: 


Nance, Col. 

Acct. 

cover 1930 taxes Guthrie and Co., St. 
Paul, Minn. Subject check Collector upon issuance 1930 
tax 


there held that under the circumstances the deposit became im- 
pressed with trust, and that the memoranda issued the bank was 
writing signed the bank the time thereof,’’ within the meaning 
the statute. 

the instant case the memoranda not ambiguous, but clearly 
indicates the purpose for which the money was accepted, and does 
not alter the case that the money set aside for the purpose indicated 
was already the bank the time the direction for its use 
appellant and its purported application the part the bank. 
was held Grossman Taylor, 185 Ark. 64, S.W.(2d) 13, the 
instrument issued the bank was effectual create express 
trust though the money had been checked out and redeposited. 
There particular form writing prescribed the statute, nor 
any manner pointed out therein, which the same shall signed, 
and, while this might called ‘‘charge contended for 
the appellee, was something more. was both charge ticket and 
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contract and entitled the appellant preference over the general 
and share with the other preferred creditors pro rata, 
and have the balance, any, classed common claim. 

The decree the trial court therefore reversed, and the cause 
remanded for further proceedings according law and not incon- 
sistent with this opinion. 


DRAFT INSOLVENT COLLECTING BANK 
NOT ENTITLED PRIORITY OVER 
OTHER LIABILITIES 


Bassett West Haven Bank Trust Co., Supreme Court Errors 
Connecticut, 165 Atl. Rep. 895 


draft sent drawee bank, before becomes insolvent, 
Federal Reserve Bank agent for and behalf payee in- 

this case the Federal Reserve Bank Boston sent the de- 
fendant bank for collection, checks drawn upon the latter which were 
collected charging the amounts thereof against the accounts 
the respective drawers, and the checks were canceled. re- 
mittance, the defendant bank drew its draft New York bank 
payable and forwarded the Federal Reserve Bank New York 
for the account the Federal Reserve Bank Boston. Before this 
and other similar drafts were paid, the collecting bank was closed. 
The court held that these drafts were not ‘‘deposits’’ the closed 
bank and hence not entitled priority over ‘‘other liabilities.’’ 


Action George Bassett, State Bank Commissioner, against the 
West Haven Bank Trust Company. Application the receiver 
the defendant bank for advice the status, for purposes distribu- 
tion the avails the property the bank settling its affairs, 
claims the Federal Reserve Bank Bostson, agent for holders 
sundry checks and note, arising out the collection thereof the 
defendant bank. reserved questions. Questions answered. 

Noel Morss, Boston, Mass., and Phillips Ketchum, Boston, Mass., 


for Federal Reserve Bank Boston. 


George Watrous, New Haven, for receiver. 
Roger Jones, Asst. Atty. Gen., Warren Burrows, Atty. Gen., 
and Ernest Averill, Deputy Atty. Gen., for State Bank Commissioner. 


HINMAN, J.—It appears from the stipulated facts that December 


21, 1931, the Federal Reserve Bank Boston sent the West Haven 


Bank Trust Company, for collection, checks drawn upon the latter 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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which were collected charging the amounts thereof against the 
accounts the respective drawers, and the checks were canceled. 
remittance for the amount collected the West Haven Bank De- 
22, 1931, drew its draft New York bank payable and 
forwarded the Federal Reserve Bank New York for account the 
Reserve Bank Boston. December 22, 1931, the Reserve Bank 
sent other checks which similar procedure was followed. The 
remittance drafts sent New York were duly presented for payment, 
but not paid, the West Haven bank had been closed December 24, 
1931, order the bank commissioner. The note was sent and col- 
lected the same manner, but remittance was made direct the Re- 
serve Bank treasurer’s check the West Haven bank, drawn upon 
itself, which also was unpaid account the closing the bank. 

The Reserve Bank its brief that its claim based upon 
checks collected precisely similar the claim the same bank 
which was under consideration Bassett City Bank Trust Co., 
115 Conn. 12, 160 60, 1488, and that the note transac- 
tion stands the same basis those with regard the checks. Under 
the arrangement effect between the two banks the defendant agreed 
collect and remit for cash letters, upon which the checks were sent, 
the same day when received, returning dishonored items. The man- 
ner remittance for the checks collected—by the bank draft drawn 
New York sent the Federal Reserve Bank New York for account 
the Boston bank—was also accordance with the agreement. 

Bassett City Bank Trust Co., supra, held that the similar 
claim the Reserve Bank was not entitled payment before and 
preference the deposits and other liabilities the bank, trust funds 
the theory that the remittance drafts constituted equitable as- 
signment pro tanto the deposit with the defendant’s correspondent 
which they were drawn, but left open determination the 
status such claims with respect the classification accorded 
them and the resulting position priority under section 3935 the 
General Statutes. Page 115 Conn., 160 60, 67. The present 
reservation calls for such determination, specifically ‘‘whether the claim 
the Reserve Bank, agent for and behalf the payee indors- 
ing banks, the checks sent for collection should classified 
distribution under the head ‘all deposits’; under the head ‘all 
other liabilities’; whether said Reserve Bank, agent, entitled 
any way participate claimant 

not claimed suggested the receiver the bank commis- 
sioner that the Reserve Bank such agent not entitled any way 
share the distribution avails the assets the defendant bank 
final settlement; the controversy whether the claim 
classified deposit, the Reserve Bank contends, among the 
over which deposits are accorded priority order 


i 
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payment under section 3935 the General Statutes, which quoted 
footnote.* The present problem, therefore, the meaning 
and scope the term ‘‘all employed that statute. The 
history this legislation which traced Bassett City Bank affords 
significant assistance this inquiry other than the fact that before 
the date its original passage, 1837, this court, Catlin Savings 
Bank New Haven (1829) Conn. 487, had stated page 495 that: 
ordinary bank deposite where voluntary credit taken with 
bank; and for which bank note, bill, similar evidence debt 
given; and for which there exists right draw unconditionally. 
every such special trust and confidence reposed the bank. 
The assent both parties essential such deposite; carries 
action lies for it, until demand made and refusal.’’ 

The most comprehensive and satisfactory definition bank deposits 
which have encountered given Marine Bank Fulton Bank, 
Wall.) 252, 256, Ed. 785, follows: All deposits 
made with bankers may divided into two classes, namely, those 
which the bank becomes bailee the depositor, the title the thing 
deposited remaining with the latter; and that other kind deposit 
money peculiar banking business, which the depositor, for his own 
convenience, parts with the title his money, and loans the 
and the latter, consideration the loan the money and the right 
use for his own profit, agrees refund the same amount, any 
part thereof, demand.’’ See, also, Phoenix Bank Risley, 111 
125, Ct. 322, Ed. 374, and cases cited; Appeal Metropolitan 
Life Ins. Co., 310 Pa. 17, 164 715, 717; Stores Corp. 
Tunnicliffe (Fla.) 140 So. 806. the distinction between loans and 
deposits common parlance, see Schumacher Eastern Bank Trust 
Co. (C. A.) (2d) 925, 927. 

depositor, speaking generally, one who delivers leaves with 
bank money subject his order, either upon time deposit subject 
check. Michie, Banks Banking, 22; Merchants National Bank 
Continental National Bank, Cal. App. 523, 277 354; Andrew 
Savings Bank Fort Dodge (Iowa) 241 412; Shopert 
Indiana National Bank, Ind. App. 474, 515; Vol. Words 
and Phrases, Fourth Series, page 720, Words and Phrases, Third 
Series, page 984. 

find nothing indicate that the preference accorded deposits 
under section 3935 the General Statutes was intended apply 
situations and relationships other than those signified the usual and 


3935. Marshaling claims. The avails the property any bank 
trust company the hands receiver receivers shall 
ratably the payments of: (1) The charges and expenses settling its affairs; 
(2) the notes, any; (3) all deposits; (4) all sums which have been 
and paid for its stock the state the school fund; (5) all other 
liabilities; and the surplus shall distributed among the stockholders.” 


4 
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ordinary meaning the term above defined. The obvious reason 
actuating the preference depositors the sense those who deliver 
leave money with bank be, effect, loaned and used 
until demanded, encourage and attract such deposits affording 
them special protection. ‘‘Depositors, the nature things, are 

preferential class. Without them banking institution 
would perish from dry rot. ‘The success almost all commercial banks 
depends their ability obtain loans from depositors.’ First Na- 
tional Bank San Jose California, 262 366, 370 [67 Ed. 1030 
1035, Ct. 602, 603]. Hence, the preference depositors was 
given order induce those having funds deposit 
Cameron, 287 Pa. 560, 568, 295, 297, 554, 558; 
Appeal Metropolitan Life Ins. Co., supra. 

When the deposit account the maker check collected the 
defendant for the Reserve Bank was charged with the amount thereof, 
the maker paid the check, his deposit was reduced the amount it, 
and the proceeds, clearly, became longer part his deposit. 
Bassett City Bank Trust Co., supra, 115 Conn. page 14, 160 
60, 64, 1488. Thereupon became the duty the defendant, 
under its agreement with the Reserve Bank, forthwith, the same 
day, remit those proceeds it, course manifestly inconsistent with the 
distinctive characteristics deposit above noted. The money can 
hardly said ‘‘left with’’ the West Haven Bank, but quite the 
contrary. There lacking, here, even the element mutual running 
accounts collections made which was present the Metropolitan Life 
Ins. Co. Case, supra, and Parkesburg Bank’s Appeal, Wkly. Notes 
Cas. (Pa.) 394 quoted with approval therein follows: ‘‘The notes, 
drafts and checks charged and credited, were merely the current 
their mutual dealings, and when credited did not constitute deposit 
the proper sense the term used the Bank Acts. depositor 
meant preferred, one who places his money deposit for safe 
keeping, paid out demand upon his checks drafts therefor. 
His relation one confidence trust, depending the faith that 
his money will always when needs Such 
transaction differs wholly from the transactions banks and bankers 
dealing with each other, way collections for each other, contained 
running accounts debits and Such transactions are not 
deemed deposits proper 

Anheuser-Busch Brewing Ass’n Clayton (C. A.) 759, 
761, the association, the appellant, had forwarded its draft one Morris 
the Bank ‘‘for collection and Morris took the 
draft with his own check the McNab Bank and the same day the 
latter forwarded the appellant exchange New York bank for the 
amount, but this was not paid, the McNab Bank having failed before its 
presentation New York. was held (page 761 F.) that the 
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appellant was not depositor entitled, such, preference over other 
the bank, under the Constitution Alabama, art. 14, 17: 
did not leave its money with the McNab Bank subject 
its order, returned call. did not, for its own con- 
venience, part with the title its money, and loan the bank. 
There was contract, express implied, that the collection from 
Morris appellant’s account was deposit any kind, but 
clear that was intended that the money received from Morris should 
remitted reasonable time’ from date 

The Pennsylvania statute bears strong resemblance our section 
3935. originally provided, Act May 1907, 192, that upon 
liquidation the assets trust company should distributed the 
following order: ‘‘First, pay all deposits the trust company. Sec- 
ond, the payment and discharge all the remaining liabilities 
such trust company, was held that under that 
statute funds not subject the order the depositor his pleasure 
were not preferred. Commonwealth Tradesmen’s Trust Co., 250 Pa. 
383, 578; Parkesburg Bank’s Appeal, supra. 1913 (P. 354 
the statute was amended cover, not only deposits 
subject immediate check, but also those payable after specified notice 
the expiration fixed period. But was held Appeal 
Metropolitan Life Ins. Co. (1932) supra, that the act 1913 cannot 
construed have broadened the meaning the term ‘‘depositor’’ 
include one whose relationship was solely that principal 
the bank collecting agent. ‘‘There can pretense that ap- 
pellant was intrusting the trust company for safe-keeping these col- 
lections made its agent its behalf.’’ 

had also been held Commonwealth American Trust Co. 
(1912) 241 Pa. 153, that when banker accepts checks and 
charges them against his depositor’s account, and gives the depositor 
his own check, the holder such check does not occupy the status 
depositor the banker within the meaning the word used the 
Act 1907. Obviously, for the purpose specifically changing the 
law construed, another act was passed 1913 (P. 294 
providing: ‘‘Hereafter, whenever any person receives 

check upon another person theperson, sore- 
ceiving such check, shall, until payment thereof, entitled, case 
liquidation the bank drawing such check, the same pref- 
erence over other creditors the amount said check had been 
National Bank, 103 Pa. Super. Ct. 241, 158 293. 

These decisions and resulting statutory amendments are confirmatory 
our views above expressed the proper construction and conse- 
quent limitations our own statute and, well, suggest that, more 
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liberal policy protection way preference owners holders 
checks and similar items forwarded for collection, the event in- 
solvency the collecting bank, desirable, properly pro- 
vided through legislative action. Bassett City Bank Trust Co., 
115 page 22, 160 60, 67, 1488. 

Our answer the questions reserved that the claim the Fed- 
eral Reserve Bank holder the treasurer’s check for the amount 
the note collected and its claims agent for and behalf the payees 
indorsing banks the checks sent for collection should classified 
distribution under the head ‘‘all other 

costs will taxed this court. 

this opinion the other Judges concurred. 


ASSESSMENT STOCKHOLDERS BANK 
COMMISSIONER 


Fee Taylor, Supreme Court Arkansas, Rep. (2d) 944 


suit collect assessment, bank stockholders cannot 
question the necessity therefor the bank commissioner’s right 
levy the assessment, even though they allege fraud, where there 
evidence showing that the assets the failed bank are insuffi- 
cient pay its liabilities. 

this case, the defendants claimed that liquidation the 
closed bank was being effected collusion and fraud, and that 
certain stockholders were being favored the detriment the 
defendants. The court, however, upheld the asssessments. 


Suits Taylor, Bank Commissioner, against Edward 
Fee and others, which were consolidated for hearing. Judgments for 
plaintiff, and defendants appeal. Affirmed. 

Rose, Hemingway, Cantrell Loughborough, Little Rock, for 
appellants. 

Golden Golden, McDermott, and Williamson Williamson, 
Monticello, for appellee. 


KIRBY, J.—This appeal comes from judgment against appel- 
lants, stockholders the Bank Dermott, insolvent, for $200 each 
three cases brought the bank commissioner payment 
the double assessment upon bank stock owned appellants; the 
eases being consolidated for hearing the circuit court. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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The insolvency the bank was alleged and that was taken over 
the bank commissioner for liquidation, who, after ascertaining the 
necessity therefor, levied hundred per cent. assessment against the 
stockholders said bank. That the assessment was duly levied against 
each the defendants this action and notice thereof given them 
provided law. That each defendant was the time the holder 
and owner stock the bank the value $200. That due 
demand had been made upon each the for the payment 
their respective assessments, and had failed and refused 
pay any part thereof. 

Each defendant answered denying material allegation the 
complaint, and alleged that the ays the bank commissioner 
were collusion and fraud, and proval the sale the assets 
was with view liquidate the assets the bank without the super- 
vision the bank commissioner and without any remedy the defend- 
ants; the plan being carried out according the orders the chancery 
court. That the proceedings the chancery court were not insti- 
tuted with bona fide purpose liquidating the bank, ‘‘but for the 
collusive purpose enabling certain stockholders Dermott State 
Bank liquidate the assets Bank Dermott the detriment 
the That defendant had had day court and 
opportunity protect himself against unlawful and improper liquida- 
tion the assets the bank, and required pay the assessment 
would deprived his property without due process law. 

The testimony the assistant bank commissioner, who had also 
had take over the Exchange Bank Trust Company for liquidation, 
the concern which the assets, the failed Bank Dermott 
were sold, showed that the assets the Bank Dermott, including 
the stock assessments, would fall short and lack some $16,000 
being sufficient pay all the liabilities the Bank Dermott 
that were assumed the Exchange Bank Trust Company. 

These suits were brought the bank commissioner enforce the 
collection the double stock assessment against the appellants 
stockholders the failed bank, which was liquidation the bank 
commissioner, and there allegation that the assets the stock 
even were sufficient pay its liabilities. The testimony showed that 
all the assets were insufficient pay all the liabilities said Bank 
Dermott assumed the Exchange Bank Trust Company, which 
also failed and went into liquidation. 

This court has already held that the necessity for the levy and call 
stock assessments conclusive the necessity for the call and 
the amount assessed action enforce that liability against 
the stockholder. White Taylor, Bank Commissioner (Ark.) 
210, case where, the suit for his assessment, the stock- 
holder insisted upon transfer his cause equity that might 
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show that the old bank was not really insolvent, and that certain 
its property wrongfully transferred others could recovered 
was sufficient pay all the liability the bank without any stock 
assessments, the court said: ‘‘But, however this may be, this action 
not the proper one try the question fraud insolvency. Neces- 
sity for the levy and call the stockholder’s assessment the bank 
commissioner was discussed length Davis Moore, 130 128, 
197 295, where the court held that the action the bank com- 
missioner making the assessment liability individual stock- 
holders conclusive action enforce that was 
also said Poch Taylor, Bank Commissioner (Ark.) (2d) 
994, 996: ‘In any event, definitely settled that the action the 
bank commissioner levying assessment against the stockholders 
conclusive the necessity for the call and the amount 
assessed against the stockholders. Davis Moore, 130 Ark. 128, 197 
295; Aber Maxwell, 140 Ark. 203, 215 389.’ The lan- 
guage the section the statute relating assessments was copied 
from the National Bank Act (see USCA 63), which had been 
the United States Supreme Court prior the enforce- 
ment our statute, and such construction was necessarily adopted 
with it. The Supreme Court the United States said Casey 
Galli, 680, 681, Ed. 307, that the comptroller’s order 
that each stockholder should pay the receiver the par his stock 
cannot controverted suit against the stockholder, saying: ‘It 
conclusive upon him, and makes his duty pay. What 
may done intended with respect other stockholders imma- 
terial his The appellant could not question the suit for 
the collection the assessment either the necessity therefor the 
right the bank commissioner levy same, and the chancery court 
could have jurisdiction this cause therefore.’’ 

was also said there relative the questsion such stockholder’s 
assessment being assignable: ‘‘We see reason why the bank com- 
missioner after the assessment the stockholder’s liability had been 
made could not transfer and assign the claims therefor the same 
could any the other assets the bank final settlement its 
affairs, and certainly the purchaser such assets the bank, includ- 
ing the stockholders’ assessments already made, would have the right 
use the name the bank commissioner enforcing the liability, 
necessary. Waldron Alling, App. Div. 86, 250, 

The stockholder cannot question suit for the collection the 
assessment either the necessity therefor the right the bank com- 
missioner levy same, and the court did not err holding, and 
being shown that the assets the failed bank, which appellants 
were stockholders, were insufficient, even including the stockholders’ 
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assessments, pay the liabilities the insolvent institution, and 
appellants could have cause action, any event, recover any 
part their stock assessments that might not have been required 
pay all the liabilities the insolvent bank, there being none, even 
they had been entitled portion their stock assessments remain- 
ing over after the liquidation the bank and the payment all its 
liabilities, since none was left over. 

The assessment, which the stockholders had due notice the 
statute requires, did not violate the due process clause the Federal 
Constitution (Amendment 14). The liability was incurred the 
stockholder, upon his acquiring the stock, provided the statute 
(Crawford Moses’ Dig. 702), and ‘‘the remedy the stockholders 
for unnecessary excessive call the chancery court, which 
supervises the proceedings the state bank commissioner, and allows 
claims, and makes final distribution the Aber Maxwell, 
supra. 

find error the record, and the judgment affirmed. 


BANK LIABLE COLLECTING DRAFT 
FORGED INDORSEMENTS 


Agricultural Ins. Co. North Texas Nat. Bank, Court Civil Appeals 
Texas, Rep. (2d), 229 


bank, which forged indorsements, draft drawn 
insurance company itself, will liable the insurance 
for the amount the draft. 


Action the Agricultural Insurance Company against North Texas 
National Bank and another. From adverse judgment, plaintiff 
appeals. Reversed and rendered. 
Burgess, Burgess, Chrestman Brundige, Dallas, for appellant. 
Storey, Hugh Grady, and Taylor Armstrong, all 
Dallas, for appellee. 


WALTHALL, J.—On about September 18, 1928, George 
Ford, insurance broker, called Thomas Collins, the local agent 
appellant Dallas, Tex., and asked him write policy 
Pierce-Arrow coupe, belonging Joe Armour, who resided Lake- 
shore drive the city Dallas, Tex., giving Collins description 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §528. 
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the car. Collins issued the policy insuring the automobile against 
fire the sum $3,000. 

October 1928, Ford Collins and advised him that 
the car had burned the Fort Worth and Stephensville road. Collins 
made out formal notice loss under the policy, and forwarded 
Gross Scruggs Co., general agents appellant Dallas, who 
Gross Co., assigned the investigation the loss 
Daniels the Daniels Adjustment Company Dallas. Daniels; 
admitted, was local independent adjuster who had been some- 
times used, during the year 1928, adjust losses for appellant. 

October 15, 1928, Talley, employee Dallas plumb- 
ing concern, forged the name Joe Armour proof loss and 
made oath the facts contained therein before Margaret Wilson, 
notary public. 

Daniels made report showing that the loss had occurred, and 
that settlement could made for the sum $2,800. 

Upon the report Daniels and the proof loss executed Talley, 
Gross Scruggs issued draft appellant favor Joe Armour 
for $2,800, cover the loss the policy. Talley then forged the 
name Joe Armour the draft, and turned over Ford, who 
forged the name his mother-in-law, Mrs. Georgia Maddux, thereon 
and deposited the draft her credit the North Texas National 
Bank. Later withdrew the proceeds the draft from the bank 
giving checks which forged her name. The proceeds, after 
withdrawn, were divided equally between Ford, Talley, and 
Daniels, the adjuster. The North Texas National Bank attached 
the draft the following indorsement: ‘‘Pay the order any bank, 
banker, trust company, October 20, 1928, prior endorsements guar- 
anteed. North Texas National Bank, Dallas, and forwarded 
through regular banking channels. was presented and paid 
appellant. 

Later the North Texas National Bank was merged with the Repub- 
National Bank Trust Company, who assumed all obligations 
the North Texas National Bank. appears that Ford had caused 
another company issue bona fide policy the car Armour, 
and that means was possession the facts which furnished 
appellant’s local agent, that Armour’s car was not fact destroyed 
fire, and that the taking out the policy and the collection thereon 
were the result conspiracy between Daniels, the insurance adjuster, 
Ford, the insurance broker, and Talley defraud appellant. fur- 
ther appears that Mrs. Maddux was depositor the North Texas 
National Bank. 

After the consolidation the North Texas Natioral Bank with 
the Republic National Bank Trust Company, appellant, plaintiff, 
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brought this suit against both banks defendants. its petition 
set out the facts, above, and alleged that was induced pay the 
draft virtue the indorsement above quoted, and that defendants 
thereby became liable the sum $2,800, plus interest. the 
alternative pleaded that the North Texas National Bank, reason 
the indorsement and guaranty, and, reason its possession 
the draft and presentation thereof, actually and impliedly represented 
appellant that the draft was valuable the extent the amount 
thereof, and that owned the legal and equitable title thereto, and 
thereby, reason said belief, induced appellant, under mistake 
fact, pay the amount the draft. further ground for 
relief, appellant pleaded that the North Texas National Bank was 
negligent not making proper investigation the genuineness 
the indorsements the draft, that the signature Mrs. Maddux, 
depositor the bank, was fact known it, and that such negli- 
gence failing ascertain that said indorsements were forgeries 
was the proximate cause appellant’s loss. 

Upon trial before the court, judgment was rendered that appel- 
lant take nothing. 

The following recital appears the judgment the court: ‘‘And 
the court, having heard the pleadings the parties, considered the 
evidence and the argument counsel, and, being the opinion that 
the equitable maxim ‘where one two innocent parties must suffer, 
through whose agency the loss must bear it’ applicable 
the undisputed facts this case, and operates defeat plaintiff’s 

Appellant its brief contends that the facts are not such render 
the maxim applicable, while appellee, the other hand, argues 
the contrary. 

Appellant’s pleading contains the following allegations: 


The North Texas National Bank then endorsed said draft 
placing the back thereof its endorsement specifically guaran- 
teeing all prior endorsements, which said draft, with the endorsement 
the North Texas National Bank, was said bank presented plain- 
tiff through regular banking channels for payment, and the plaintiff, 
reliance upon the endorsement, and the 24th October, 1928, 
paid the 

Plaintiff would show the court that the defendant North 
Texas National Bank, endorsing said draft with the endorsement 
aforesaid guaranteed the genuineness all previous endorsements, 
including that Joe Armour and Mrs. Georgia Maddux, both 
which were not genuine, but were forged said Talley and Ford, and 
thereupon presented the said draft the plaintiff upon whom was 
drawn and, under and virtue said endorsements and guarantee 
all prior endorsements, induced the plaintiff pay the said sum 
Twenty-eight Hundred ($2,800.00) Dollars, and thereupon became 
bound and liable plaintiff said amount, plus interest from the 
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said 24th day October, 1928, the day upon which plaintiff paid 
said draft.’’ 


The general rule commercial paper appears that trans- 
feror warrants the signatures all prior parties genuine, 
581, 393; Gardner Hawes (Tex. Civ. App.) 149 273; 
Wells, Fargo Co. Simpson National Bank, Tex. Civ. App. 636, 
1024; Harrison Smith, Willson, Civ. Cas. Ct. App. 
396; therefore, when appears that the signatures are forgeries, 
admitted here, then the indorser would become liable under 
his warranty. But further appears here that the North Texas 
National Bank did not stop plain indorsing the instrument, 
but went further and guaranteed all prior indorsements. 

Under such state facts, our opinion that would liable 
any person who suffered loss reason such indorsement. 

Appellant here alleges that was induced such indorsement 
accept and pay the draft, and think the are suffi- 
cient support such allegation. 

This being true, then the North Texas National Bank became liable 
virtue its indorsement, and the question whether not the 
maxim cited the court applied the facts would not arise. 

The facts being agreed to, the judgment the trial court must 
reversed and judgment here rendered that appellant recover the 
Republic National Bank Trust Company the sum $2,800, to- 
gether with interest thereon from October 24, 1928. 


INSURANCE COMPANY NOT LIABLE 
BURLARY POLICY 


Harrison State Bank United States Fidelity Guaranty Co., al., 
Supreme Court Montana, Pac. Rep. (2d) 1062 


Where bank, taking out policy burglary insurance, 
knows that certain persons are planning burglarize the bank, but 
makes mention this fact the insurance company, the com- 
pany will not liable the policy the robbery successfully 
carried out. 

this case, the officers the plaintiff bank learned that bur- 
glary their bank was contemplated. few days thereafter the 
bank applied the defendant insurance company for policy 
burglary insurance, which policy was issued. The insurance com- 
pany was not put possession the knowledge which the officers 
the bank had with reference the contemplated burglary. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §652. 


> 
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the request the sheriff, the burglars were allowed through 
with their work, the plan being kill capture them outside the 
bank and recover the loot. The sheriff’s plan, however, miscarried 
and the burglars got away with $6,348. was held that the plain- 
tiff bank could not recover. 


Action the Harrison State Bank, corporation, against the 
United States Fidelity Guaranty Company and another. Judgment 
for defendants and plaintiff appeals. Affirmed. 
Lester Loble and Hugh Adair, both Helena, for appellant. 
Thomas, Gunn, Rasch, Hall Gunn, John Brown, and 
Ketter, all Helena, for respondents. 


CHARLES ELWELL, (sitting place Mr. Justice 
Stewart, action arises out separate 
policies burglary and robbery issued the respec- 
tive defendants the plaintiff bank, each the amount $10,000, 
and each containing provision that, the assured carried other in- 
surance covering the loss, the assured should not recover from the 
company larger proportion any such loss than the amount appli- 
thereto bears the total amount all valid and collectible 
insurance covering such loss. The policy the National Surety Com- 
pany was written February 23, 1929, running February 23, 1930, 
and February 23, 1930, was renewed for one year, until February 
23, 1931, continuation certificate. The policy contained the provi- 
sion that the statements contained items the declara- 
tion thereinafter contained were declared true the best 
edge and belief the assured, and that the policy was issued 
consideration such statements and the payment the premiums. 
Item the declaration reads: ‘‘All combination and time locks 
all safe and vault doors will maintained proper working order 
and will regularly used while this policy force, except 
herein stated—no 

Prior October 15, 1930, the defendant United States Fidelity 
Guaranty Company had force similar policy like amount, 
expiring that date. September 23, 1930, the United States 
Fidelity Guaranty Company forwarded policy renewing the insur- 
ance, but this policy was returned plaintiff, appellant here, with 
the information that plaintiff bank did not care renew the insurance 
that time. Thus the matter stood October 24, 1930, when the 
the plaintiff bank, one Kreigh, also local agent the United 
States Fidelity Guaranty Company, notified the Helena agency 
the surety company that the bank had changed its mind, and for- 
ward policy like the one effect prior October 15, 1930. This was 
done the same day, the policy being dated back October 15, 1930, 
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running for one year, and containing substantially the same provisions 
the policy the National Surety Company. The cashier, Kreigh, 


made statement any kind any knowledge purported infor- 


mation relative proposed burglary robbery the plaintiff 
bank, and the defendant United States Fidelity Guaranty Company 
had knowledge such proposed robbery. 

October 20, 1930, four days before requested issuance 
the last mentioned policy, and one week before the robbery took place, 
Mr. Kreigh, the cashier, and Mr. Young, director plaintiff bank, 
received information through Mr. Rundell, also director the bank, 
and more directly through one Harrington, nephew Mrs. Rundell, 
threatened intended holdup the plaintiff bank. October 
23, 1930, Mr. Kreigh conveyed his information Sheriff Metzel 
Virginia City. October 22d Kreigh knew that the holdup men 
were town looking over the situation. Harrington during this time 
was touch with the robbers, who freely discussed their plans with 
him, they making their headquarters the Rundell ranch while 
that vicinity. There some dispute whether Harrington was 
working for the bank after conveyed his first information the 
bank October 20th, there being evidence that was considered 
some the directors working the interest the bank. 
October 23d, when Rundell informed Kreigh that the robbers had 
left the ranch, Kreigh and Young went the Rundell ranch and were 
informed that the plans had been changed, that was ‘‘a night 
and would either Monday Tuesday the follow- 
ing week. Mr. and Mrs. Kreigh were surprised their home, 
Mrs. Kreigh bound and covered with blanket, the blanket saturated 
with kerosene, and candles lighted and placed the corners the 
blanket, and Kreigh taken the bank with instructions open the 


safe, and the sooner opened the quicker could get back. and. 


extinguish the candles. 

Information concerning the proposed robbery was communicated 
October 23, 1930, the county attorney, Mr. Blair, and him 
Karl Elling, president the plaintiff bank, and Mr. Beck, cashier 
the Elling State Bank Virginia City, who was also manager 
holding company holding stock the plaintiff bank, and confiden- 
tial man Mr. Elling. 

Several conferences were held, which Sheriff Metzel, Mr. Elling, 
and Mr. Bleck were present, and.Mr. Kreigh and Mr. Young conferred 
with the sheriff, and Harrington was also conferred with and con- 
sulted some them various times. The sheriff stated that the 
men could not arrested, they ‘‘had nothing them,’’ refused 
the suggestion outside assistance, and apparently convinced the 
people interested and charge the bank that the way handle 
the matter was allow the robbers ‘‘pull the and then appre- 
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hend them after was completed. Finally, the following scheme was 
worked out the sheriff, acceded the others, and carried out 
except for the unfortunate conclusion. Kreigh and his wife left town. 
The proposal the sheriff place stranger from Butte the bank 
was finally rejected, and Mr. Bleck, with the knowledge and consent, 
not the request, Mr. Elling, the president plaintiff bank, 
was placed the bank the evening Monday the 27th 
October await the robbers. Mr. Williams, the assistant cashier 
the bank, was directed the sheriff fail set the time locks 
either the two safes, was his custom, and also not lock the vault 
turning the combination, which instructions were out. This 
enabled any one knowing the combination open the safes. Mr. 
Bleck, former plaintiff bank, knew the safe combinations. 
Very late the day Mr. Bleck did protest over the necessity any 
one being left the bank, but was overruled and carried out his 
part the program. 

The sheriff had posted some men, armed and deputized, including 
Mr. Young, director the bank, points vantage from which 
the operation the robbers could The sheriff’s plan 
was allow the robbers ‘‘to through with the deal’’ and capture 
kill them and recover the loot. Mr. Bleck stationed himself the 
bank, and during the evening received call from Harrington telling 
him leave the bank, follow designated route, and that would 
picked the robbers. Mr. Bleck refused leave the bank, and 
about Harrington entered the bank, told Bleck get into 
the vault and was told, these fellows were ‘‘tough 
hombres.’’ Almost immediately masked man appeared, one man 
remaining outside. The masked man threatened Bleck with gun, 
and under his directions the safes were opened Bleck, currency, 
silver, and securities taken, and Harrington left charge Bleck, 
while the robbers backed out the building. reaching the street 
the masked man was greeted gun fire from adjacent building, 
and went down, apparently badly hurt, and the posse rushed out only 
find him gone, and some silver, torn money bag, bloody mask, 
and the revolver the street, indicating that the robber had been 
wounded but probably reason the bullets slugs hitting 
the money bags and revolver. the ensuing confusion the robbers 
escaped and took with them $2,048 money and $4,300 securities, 
making total $6,348. 

The United States Fidelity Guaranty Company disclaimed all 
liability reason concealment facts material the risk the 
time the application for the policy, and refused furnish blanks 
for proof loss. returned the check given payment the pre- 
mium the policy. Proof loss, however, was furnished and pay- 
ment the claim refused. 
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The National Surety Company furnished blanks for proof loss, 
which were filled out and filed, and investigation was made, and 
later that company offered draft for one-half the claim, together 
with blank forms release executed, which tender was refused 
and this action started. This company defended the grounds that 
there was loss within the terms the policy; that the plaintiff, 
through its officers and agents, were parties the robbery; and that 
plaintiff bank had violated material warranties its policy expos- 
ing its money and securities unnecessary and dangerous hazards 
not contemplated the policy. 

the conclusion the trial, defendants made separate motions 
for directed verdict; both motions were granted judgment was entered, 
and plaintiff appealed. 

different defenses were pleaded the two defendants, will 
first consider the action the trial court granting the motion 
the defendant United States Fidelity Guaranty Company. 

Numerous errors were assigned the admission rejection 
evidence, but the above evidence would not any wise changed 
contradicted the changing any rulings the trial court, except 
the two mentioned below. Appellant complains the action the 
trial court admitting evidence relative the date which Mr. 
Kreigh telephoned the Helena office the United States Fidelity 
Guaranty Company requesting the policy, and the date which 
the policy was actually signed, executed, and mailed the plaintiff 
bank. The policy itself bears date October 15th, and the plaintiff 
contends that binding the defendant, and that the trial court 
erred allowing the defendant show that the policy was applied 
for, and delivered October 24th. contended that 
admit parol evidence vary the terms written contract. 

The ruling the trial court was correct. permissible show 
that was executed date different from that appearing 
its face. presumed that executed the date set forth 
the instrument, but this made rebuttable presumption sub- 
division section 10606 the Revised Codes 1921. know 
way rebut this presumption except evidence outside the 
writing itself, and this includes parol testimony. This does not vary 
the terms the contract. The authorities are united this. 

The appellant also complains the action the trial court 
permitting Eckles and Don Jacobus, managing officers 
the United States Fidelity Guaranty Company, testify that the 
policy would not have been issued they had known, been advised 
appellant, the under which the application was 
made. The fact testified was material element the defense 
pleaded; was necessary pleaded and proved. the surety 
company would have issued the policy had all the facts been revealed 


7 
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them, then the facts concealed would not any way have affected 
the issuance the policy, and the concealment failure divulge 
such facts would have been defense. 

The date which the policy was applied for, and which 
executed and delivered, became materiai view the circum- 
stances set forth the statement facts. The contention that Mr. 
Kreigh knew the contemplated robbery the bank the time 
making the application, and knew something the contemplated plan 
allow the robbery take place, and depend upon the capture 
the robbers for the recovery the money and securities, and that 
because his failure communicate this the surety company, there 
was concealment facts material the risk, and that the conceal- 
ment voided the policy. 

Appellant contends that Kreigh, being local agent the surety 
company, his knowedge became the knowledge the surety company. 
general rule that knowledge the agent imputable the 
principal. But where the agent acting dual capacity, where 
he, though formally acting such, reality acting his own 
another’s interest and adversely his principal, the rule being based 
the theory that the duty the agent communicate facts 
within his knowledge his principal, has application. 
Linder, Mont. 406, 251 157; Benedict Arnoux, 154 715, 
the agent will conceal any facts which might detrimental his 
own interest. 

Section 7936, Revised Codes 1921, provides: ‘‘An agent can never 
have authority, either actual ostensible, act which is, and 
known suspected the person with whom deals, fraud 
upon the 

Granting that Kreigh had permission, agent the United States 
Fidelity Guaranty Company, write insurance for robbery his 
own bank, this would not excuse him from making full disclosure, 
nor excuse the concealing facts extra additional risks im- 
posed view the above situation. Frazier Hartford Fire Ins. 
Co., 40, 211 973; Burgess Chas. Wing Agency, 
139 Or. 614, P.(2d) 811. 

then have the proposition the cashier the bank, apply- 
ing for insurance behalf the bank, with the knowledge that the 
risk the surety greater than ordinary because proposed hold- 
which apparently knows every detail, and the risk further 
increased fantastic scheme allow the robbery take place 
and then capture the robbers. uphold such contract would 
place premium upon fraud. And makes difference that there 
may have been active intent defraud. The relations the parties 
required the fullest disclosure matters material the risk, and any 
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concealment material fact known party, increasing the ordi- 
nary risk, would deemed law fraudulent. 
Hazard, 141 260, Ct. 972, Ed. 678; First National 
Bank Clark’s Estate, Colo. 455, 149 612, 614. 

follows that the trial court was correct sustaining the motion 
the respondent United States Fidelity Guaranty Company for 
directed verdict. 

must then consider the ruling the trial court the motion 
for directed verdict made the defendant National Surety Company. 
sustainable, must upon different grounds, there was evi- 
dence the concealment any material facts the time this con- 
tract was applied for entered into, and there could have been 
knowledge the contemplated robbery the plans therefor the 
time such contract was entered into. 

The policy question contained declaration, item set out 
the statement facts, that the time locks all safe and vault 
doors would maintained working order and regularly used while 
the policy was force, without exception. This what denomi- 
nated promissory warranty, and relates, not some fact existence, 
the future. Breach promissory warranty insurance policy 
avoids recovery. Scottish Union, ete., 112 Cal. 548, 
922; Gise Fidelity Casualty Co., 188 Cal. 429, 206 624, 

Was the action plaintiff bank purposely failing set the time 
locks and lock the combination lock the vault breach this 
promissory warranty? The appellant contends not, and relies upon 
the proposition that the negligence the assured its agents will 
not relieve the insurer from liability, and cites many cases sustain 
this contention. 

Section 8141, Revised Codes 1921, reads: ‘‘An insurer not 
liable for loss caused the willful act the insured; but not 
exonerated the negligence the insured, his agents 
This section was not intended absolve the insured from the perform- 
ance those acts which assured expressly covenanted perform. 
McKenzie Union, ete., supra; Standard Marine Ins. Co. 

are not here called upon decide whether negligence inad- 
vertence carrying out the provision relative the setting time 
locks and using combination locks would defeat recovery the policy. 
deliberately allow the vault remain unlocked, and the time locks 
remain unset night when robbers were expected, fact known 
coming, even though such steps were taken contemplation 
the ultimate capture the robbers and return the loot, can classed 
nothing other than the willful act the plaintiff, for which the 
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statute plainly states insurer not liable. The plaintiff deliberately 
chose rely upon recapture their property, rather than upon 
the protection afforded the insurance policy. 

argued that these acts were done the suggestion, direction, 
even upon the orders, the sheriff the county wherein the bank 
was located; but are not referred any authorities holding that 
the sheriff had the right authority direct the bank place its 
property jeopardy burglary robbery, that the bank its 
officers were any wise bound listen accede the suggestions, 
directions, even orders the sheriff that respect. Whether they 
had the right expose the assets their customers such risk, 
are not called upon decide, but they were not entitled willfully 
the risk change the contract the surety company. 

The action the trial court sustaining the motion for directed 
verdict behalf the National Surety Company was correct. 

The judgment, entered and appealed from, affirmed. 


ASSIGNMENT EQUIVALENT INDORSE- 
MENT WITHOUT RECOURSE 


Mathes Bangs, California District Court Appeal, Pac. Rep. 
749 


indorsement, ‘‘For value received, hereby assign 
all right, title and interest and the within 
ete., equivalent indorsement without recourse. One 
who indorses this manner does not assume responsibility for the 
payment the note maturity. 


Action James Mathes against Adelle Bangs and Katheryn 
Sinnige. From the judgment favor last-named defendant, plain- 
tiff appeals. Affirmed. 

Ingle, Pacific Beach, and Allen Rogers, San Diego, 
for appellant. 

Wm. Wylile, and Geo. Malette, both San Diego, for re- 
spondent. 


JENNINGS, J.—Plaintiff brought this action recover balance 
due and unpaid promissory note executed defendant Adelle 
Bangs and the indorsement thereon signed defendant Katheryn 
Sinnige. The complaint alleged that the note was executed July 
1929; that Katheryn Sinnige was named payee therein; that pay- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §632. 
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ment the note was secured certain deed trust; that such 
security had been wholly exhausted prior the institution the 
action that prior its maturity the note was indorsed and transferred 
the payee plaintiff; that, the time the note was transferred 
plaintiff, the payee, addition indorsing the note and for the 
purpose inducing plaintiff purchase the note, unconditionally 
guaranteed, plaintiff the payment all sums mentioned therein; 
that plaintiff, consideration said guaranty and the transfer 
said note him, purchased the note from said payee and paid said 
payee the sum demanded her; that, after the note was thus trans- 
ferred, due and payable; that the real property covered 
the deed trust was duly sold and the proceeds such sale applied 
upon the note, leaving due and unpaid the balance for whose recovery 
the suit was brought. The defendant Adelle Bangs made appear- 
ance the action, and judgment default was duly entered against 
her. Defendant Katheryn Sinnige filed answer com- 
plaint, and, upon the issues raised the pleadings, the action pro- 
ceeded trial. Upon the conclusion the trial, judgment was ren- 
dered favor defendant Katheryn Sinnige. From the judgment 
thus rendered and from the order denying this motion for new 
trial plaintiff appeals. 

The single question presented this appeal whether appellant 
was entitled prove parol evidence that, the time the note was 
indorsed and transferred him, the respondent verbally guaranteed 
payment the note. Appellant’s offer make such proof was re- 
fused the court upon objection respondent that was inadmis- 
sible because amounted attempt vary the terms written 
Respondent’s indorsement which furnished the basis for 
the court’s refusal the proffered evidence the following form: 
Diego, California 7-28-30 For Value Received, hereby assign 
James Mathes all right, title and interest and the 
within note, together with all right accrued accrue under Deed 
Trust securing same, far the same relates this note. Kath- 
eryn may taken settled California that 
indorsement containing the phraseology which appears the indorse- 
ment under consideration equivalent indorsement ‘‘without 
Hammond Lumber Co. Kearsley, Cal. App. 
172 404; Kane Eastman, 110 Cal. App. 753, 295 63. is, 
however, urged that, although the indorsement amounted quali- 
fied indorsement, the effect produced thereby was make the indorser 
responsible the same extent the case transfer without 
indorsement and that appellant should have been permitted show 
that, when the note was transferred, respondent verbally agreed 
guarantee its payment. contention this regard not 
only ingenious, but possesses some merit. Nevertheless, are con- 
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strained the opinion that its would violence the 
plain meaning the phrase ‘‘without the use phrase- 
ology restrictive character indorser plainly indicates intent 
not assume responsibility for payment the note upon its maturity. 
Words and Phrases, Third Series, 1068; 376, 1159. 
was said Cameron Ham, Ohio App. 359, 155 655, 656, 
such indorsement constitutes the indorser mere title 
the paper. Section 3119, Civil Code, the following language: 
indorsement. qualified indorsement constitutes the in- 
dorser mere assignor the title the instrument. may made 
adding the indorser’s signature the words ‘without recourse’ 
any words similar import. Such indorsement does not impair 
the negotiable character the instrument.’’ 

Since the indorsement herein which, have shown, equivalent 
indorsement ‘‘without recourse’’ clearly indicates the indorser’s 
intent not assume responsibility for payment and become 
more than mere assignor the title the instrument, neces- 
sarily follows that evidence tending show that the indorser verbally 
guaranteed payment inadmissible. Code Civ. 1856; Payette 
Bank Ingard, Idaho, 295, 200 344; Smith Barner, Or. 
486, 188 216; Youngberg Nelson, Minn. 172, 629, 
Am. St. Rep. 497; Bird Kay, App. Div. 533, 170. 


The judgment and order from which this appeal taken are there- 
fore affirmed. 


COUNTY HOLDING COLLATERAL SECURE 
DEPOSIT CLOSED BANK NOT OBLIGED 
EXHAUST COLLATERAL FIRST 


Bank Oakley; Contra Costa County Rainey, District 
Appeal, California, Pac. Rep. (2d) 164 


holding collateral security for its deposit bank 
which becomes insolvent, not obliged exhaust the collateral 
first before can share the distribution dividends the closed 
bank. 

Such rule, applicable bankruptcy secured creditors, does 
not apply county since violates its vested rights arising out 
the contract when the deposit made. This contract gives the 
county the right retain the collateral pledged secure its deposit 
and participate equally with other creditors the bank the 
funds realized from the other assets, and these other assets are 
insufficient satisfy the debt, then the county can sell the collateral 
make the deficiency. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §136. 
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Petition Contra Costa County against Edward Rainey, State 
Superintendent Banks, the matter the Bank Oakley, 
liquidation. From the judgment, petitioner appeals. Reversed with 
directions. 

James Hoey, Dist. Atty., Martinez, for appellant. 

Louis Burke, Montebello, and Burke, Hickson Burke and 
Daniel Marshall, all Los Angeles, amici curiae behalf 
appellant. 

Sullivan, Roche, Johnson Barry, San Francisco, for respond- 
ent. 


JAMISON, Justice pro tem.—The Bank Oakley commer- 
cial and savings bank organized and existing under the laws the 
state California. December 10, 1930, the superintendent banks 
took possession the Bank Oakley for the purpose liquidating 
its affairs accordance with the provisions section 136 the bank 
act this state (Deering’s Gen. Laws 1931, Act 652). that time 
the Contra Costa had deposit with said bank the sum 
$12,240.63 the commercial department and the sum $12,280.62 
the savings department. Each these deposits was secured the 
pledge certain bonds accordance with the provisions the County 
and Municipal Deposit Act (St. 1927, 1388, amended St. 1931, 
2223). The county Contra Costa presented and filed, the 
form prescribed law, claims covering both deposits. These claims 
were allowed and approved the superintendent banks secured 
claims against the said commercial and savings departments, but the 
treasurer said county was notified the said superintendent 
banks that the said claims were allowed without right participate 
dividends declared until after the exhaustion the security, and 
that thereafter dividends said claims would paid only after the 
security was exhausted, and then only the amount the deficiency. 

May 15, 1931, after the claims said county had been pre- 
sented and allowed aforesaid, dividend per cent. was declared 
and allowed upon all general claims against each the commercial 
and savings departments said bank, and December 1931, 
dividend per cent. all general claims was declared against 
the commercial department said bank and another dividend 
per cent. was declared upon all general claims against the said savings 
department. 

The said superintendent refused make payment dividends 
said county its claims for said deposits until the said securities 
were exhausted; and then only the deficient sum which remained 
after exhausting said securities. Upon being excluded from partici- 
pating said dividends the said county filed petition asking for 
order the court directing the said superintendent pay dividends 
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the same amounts paid the general creditors. After hearing 
upon agreed statement facts, the court made and entered order 
denying the petition, and rendered judgment thereon against the said 
county. From this order and judgment the said county has appealed. 

The question presented for decision this appeal what rule 
shall applied the superintendent banks, determining the 
dividends that shall allowed creditors the closed bank who are 
secured pledged bonds. There are two rules which the federal 
and state courts have been guided the determination this question. 
One these rules known the rule.’’ Under this 
rule creditor closed bank having secured claim must first 
exhaust his security and credit the proceeds upon his claim, credit 
the value his security thereon and prove for the balance, may 
surrender his security and prove for the full amount his debt. The 
other called the ‘‘chancery’’ ‘‘equity This rule permits 
the creditor prove for and receive dividends upon the full amount 
his claim regardless the collateral held him and regardless 
any sums received him from the collateral after the transfer 
the assets the insolvent debtor, provided, however, such secured credi- 
tor shall not receive more than the full sum due him. 

While this question has been passed upon decisions the fed- 
eral courts and many the state courts, some them adopting 
the rule and others the chancery rule, has never been 
passed upon the Supreme Court this state. the case 
Farmers’ Merchants’ Bank (Cal. App. the Fourth Appellate District) 
292 665, 667, held that the equity rule should apply. However, the 
Supreme Court granted rehearing and passing thereon the court 
held that the order from which the appeal was taken was not appeal- 
able order, and holding declined pass upon the question whether 
not the chancery rule the bankruptcy rule should prevail this 
state. Farmers’ Merchants’ Bank, 213 Cal. 33, P.(2d) 422. 
its contention that the equity rule followed this state, appel- 
lant its opening brief has our attention the decisions 
the Supreme Court the United States, and those some sixteen 
states upholding this rule, while the other hand respondent his 
brief has cited decisions from fourteen fifteen states holding that 
the rule should followed. was remarked the 
District Court Appeal the case Farmers’ Merchants’ 
Bank, supra: ‘‘No great good could come from review analysis 
the various decisions cited. some jurisdictions the courts are aided 
their conclusions the statutes they are construing.’’ each 
these decisions able and learned jurists have set forth their several 
reasons for their conclusions for upholding one the other these 
rules and the conclusions they have reached doing this are based 
upon principles more less Under these conditions 
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difficult determine which rule carries the weight authority. The 
California Bank Act furnishes assistance determining this ques- 
tion. However, the bonds were pledged appellant secure the debts 
owing the said bank. Every contract which the possession 
personal property transferred security only deemed pledge. 
Civ. Code, 2987. the well established law that the pledgee may 
sue recover the debt without first exhausting the subject the 
pledge. Ehrlich Ewald, Cal. 97, 1062; Savings Bank 
Middlekauff, 113 Cal. 463, 840; Klever Hewins, 101 Cal. App. 
295, 281 695. pledge security for the payment the 
debt, the pledgee has the right retain possession the property 
pledged until his debt paid. Sonoma Valley Bank Hill, Cal. 
St. Rep. 314; Commercial Savings Bank Hornberger, 140 Cal. 16, 
625. 

approve the following language used the District Court 
Appeal its opinion the case Farmers’ Merchants’ 
Bank, supra: ‘‘It would therefore seem clear that California 
pledge given and received collateral security for the payment 
the entire debt and not any divisible part portion thereof. 
much security for the first dollar the obligation the 
last dollar the debt which may remain unpaid after the applica- 
tion credits derived from other property the debtor. cannot 
see how the pledge holder can compelled treat the pledge 
security for portion his debt only the absence statute 
which might construed part the contract, compelling him 
do. Also the absence any mandate the law changing the 
general rule, cannot see how the fact the debtor being bank, 
the affairs which are being administered the superintendent 
banks, can change the general rule. The rights and obligations the 
parties pledge are fixed the contract under the provisions 
law, and the Bank Act being silent upon the subject, the rights and 
obligations the parties must remain the same after the commis- 
sioner banks entered the transaction they were before that 

seems clear that the application the bankruptcy rule would 
invade the vested rights appellant, which acquired when the 
contracts for the deposits were executed, for these contracts appel- 
lant was given the right retain the pledged bonds and participate 
equally with the other creditors the bank the funds realized from 
the liquidation its unpledged assets, and the event that the said 
assets were insufficient satisfy the debt then appellant had the right 
resort the pledged bonds make the deficiency. 

This was held the case Merrill National Bank Jack- 
sonville, 173 131, Ct. 360, 363, Ed. 640, frequently 
quoted and approved authority the later decisions upon this ques- 
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tion. the course that opinion the court, speaking the chancery 
said: ‘‘. the trust created the transfer the assets 
operation law otherwise trust for all creditors, creditor 
equitably compelled surrender any other vested right has 
the assets his debtor order obtain his vested right under 
the Further along the court said: ‘‘The can sue, 
recover judgment, and collect from the debtor’s general property, and 
apply the proceeds the collateral any balance which may remain. 
proceedings shift the creditor’s remedy the interest 
the assets. And, while the unsecured creditors are entitled 
substituted far possible the rights secured creditors, 
the latter are entitled retain their securities until the indebtedness 
909, 975; Kellogg Miller, Or. 406, 229, Am. St. 
Rep. 618; Prescott State Bank’s Estate (Ariz.) P.(2d( 788, 790. 

Chemical National Bank Armstrong (C. A.) 372, 
376, 231, Judge Taft delivering the opinion said: ‘‘He 
[the creditor] had two securities for the payment his debt, one 
which held common with all the creditors, the other which 
had obtained lawful contract from his debtor.’’ this same case 
Judge Taft also said, referring Amory Francis, Mass. 308: 
much deference the great jurist [Chief Justice Parker] who 
advanced this argument [in favor the rule], think 
that quite incorrectly states the effect the contract pledge, 
which that the collateral shall security for the whole debt, and 
every part it, and therefore applicable any balance which 
remains after payments from other sources the original amount 

Respondent calls our attention the County and Municipal Deposit 
Act (St. 1927, pp. 1391) under which these deposits were made, 
which provides that ‘‘. the event that any said bank banks 
deposit shall fail pay such deposits, any part thereof, the 
demand the treasurer then shall the duty such treasurer 
forthwith recover upon convert said notes bonds into money, 
and disburse the same according law.’’ Section Under the 
equity rule this provision can avail respondent, because 
that rule provides that the creditor holding collateral security shall 
receive dividends upon the full amount his claim regardless any 
sums received him from the collateral after the transfer the 
assets the insolvent debtor. Merrill National Bank Jackson- 
ville, supra; Aldrich Chemical National Bank, 176 618, 
Ct. 498, Ed. 611. this former the court said: ‘‘Our 
the date the declaration insolvency, irrespective the question 
whether particular creditors have security not. When secured cred- 
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itors have received payment full, their right dividends and their 
right retain their securities cease, but collections therefrom are not 
otherwise the instant case there nothing the record 
indicating that appellant’s treasurer had ever made any demand upon 

the said bank for the payment said deposits. Until such demand 
made and thereupon the bank failed pay such deposits, 
authority recover upon convert said bonds was vested said 
treasurer. 

Respondent contends that under the provisions sections 2899 and 
3433 the Civil Code appellant should first exhaust its security and 
then participate equally with the other creditors the general assets 
the bank for the balance due it. admitted that the market 
value the bonds far less than their par value and that said bonds 
are insufficient liquidate appellant’s claims. Again quote from 
the opinion the District Court Appeal the case Farmers’ 
Merchants’ Bank, supra, complete answer respondent’s said 
contention, follows: ‘‘The two Code sections [2899 and 3433, Civil 
Code] cited state the rule for marshaling assets force this juris- 
diction. Neither requires the prior creditor first resort the fund 
property upon which has the sole lien such action would impair 
his right the complete satisfaction his debt. The marshaling 
assets equitable doctrine which cannot invoked one 
defeat part the demand prior lienholder. This rule clearly 
stated California Jurisprudence, 950, follows: lien claimant 
may invoke the rule marshaling assets only when will benefit 
him without injuring others. The right marshal mere equity 
which may never invoked when its operation will accomplish in- 
equity. Marshaling will not enforced, for example, where the 
holder the senior security will prejudiced it.’ Kent Wil- 
liams, 114 Cal. 537, 462; Harrington Taylor, 176 Cal. 802, 
169 690. the district were required exhaust its security and 
then participate equally with the other creditors the other assets 
the bank, its demand for which the pledge was given would not 
paid 

are the opinion that the equity chancery rule should 
applied this case, and consider unnecessary 
this opinion the discussion other matters raised 
appellant. 

The order and judgment thereon dismissing the order show 
cause are reversed with directions the trial court grant the peti- 
tion appellant and ordering respondent pay per cent. 
‘each its claims against the commercial department thereof, and 
per cent. additional upon its claims against the savings depart- 
ment said bank. 
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LOSS THROUGH DELAY PRESENTING 
COUNTY TREASURER’S CHECK 


City Plainville Board Com’rs Rooks Co., Supreme Court 
Kansas, Pac. Rep. (2d) 719 


county treasurer sent the treasurer city located the 
check representing the city’s share certain taxes col- 
lected the county. The city treasurer, who was also assistant 
the bank which the check was drawn, delayed for 
thirteen days presenting the check, the end which time the 
bank failed. action the city against the county, was 
held that the city could not recover and would have bear the loss. 


Syllabus the Court 

Where county treasurer issued his check countersigned the 
clerk bank which was county depository favor 
city treasurer for sum money collected city taxes, and the city 
treasurer, who was also assistant cashier the bank, withheld the check 
from presentation for payment for thirteen days, which time the 
bank closed its doors for insolvency, the county was discharged from 
liability the county treasurer’s check the extent the loss caused 
the city treasurer’s delay presenting for payment. 

The rule diligence for presentation bank checks prescribed 
the Negotiable Instruments Act (Rev. St. 52—1703) applies checks 
drawn against funds county depository the official signa- 
ture and countersignature the county treasurer and county clerk. 

Where one two public agencies, city county, must sus- 
tain loss funds, such loss must borne the one whose 
negligent officer caused the loss rather than the other whose officials 
were not fault. 

The fact that the county treasurer did not itemize the separate 
amounts taxes collected for the city included his check did not 
excuse the city treasurer from presenting the check for payment, es- 
pecially view the trial court’s finding that her real purpose hold- 
the check from presentation was because the embarrassed condition 
the bank and her erroneous belief that her primary loyalty was due 
the bank its assistant cashier rather than the city its treasurer. 

assigned the trial court’s findings considered, and 
not sustained. 

The county treasurer Rooks county issued his check the 
depository Plainville for $11,166.99 favor the city treas- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1230. 
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urer account city taxes. The county hac excess 
that amount the bank the bank’s actually 
hand was $6,080.94, but also had réserves Kansas City 
excess $13,000 the day the check the 
day the city treasurer received it. Held that, the had been 
timely presented, could have been paid due course business. 

Other errors urged against the judgment favor the county 
considered and not sustained. 


Action the City Plainville, against the Board Commissioners 
Rooks County and another. Judgment for defendants, and plaintiff 
appeals. Affirmed. 

appellant. 

Young, Osborn, and Skinner, all Stockton, for 
appellees. 


DAWSON, J.—This was action determine whether the city 
Plainville Rooks county should suffer considerable loss public 
funds resulting from the failure the First National Bank Plainville. 

The giving rise this controversy were mainly these: 

The Plainville bank was county depository under $1,800 bond. 
Pursuant common but unauthorized practice county treasurers, 
and for the convenience taxpayers, duplicate tax lists were sent 
the bank taxpaying time that taxpayers residing the vicinity 
pay their taxes without the necessity going the county seat. 
such times the resultant sums county funds the Plainville bank 
would mount figures far excess the sum protected the bank’s 
bond county depository. had been practice the bank give 
additional temporary bond protect the surplus county funds ac- 
cumulating the bank taxpaying time. the taxpaying season 
December, 1927, the Plainville bank promised give the accustomed 
additional bond, but failed so. January 1928, county funds 
amounting $11,238.33 had the bank. that day 
the county treasurer telephoned the cashier the bank and delivered 
peremptory oral order the board commissioners, then session, 
bring send that money over [they] would after that 

happened, but unknown the county board, the bank was 
serious financial difficulties. The assistant cashier the bank, Miss 
Fesler, was the treasurer the city Plainville; and the bank 
after talking with her, suggested the county treasurer that 
send over the city funds method satisfying the county board’s 
demands for the immediate surrender the excess county funds 
the bank. 
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Accordingly, the same day, January 1928, the county treasurer 
check the First National Bank Plainville, county depository, 
countersigned form clerk, and payable the 
Fesier, treasurer the city Plainville, for $11,166.99, 
account Plainville city. Accompanying this check was letter 
transmittal which read: 


Kansas, January 9th, 1928. 
Fesler, Plainville, Kansas. 

Madam: Enclosed you will find check for Plainville’s ap- 
portionment last 20% 1926 taxes and 50% 1927 less uncollected 
tax and check December 20, shown slip enclosed. 

truly yours, 


County Treasurer, Rooks County 
906. Stockton, Kansas, Jan. 1928. 
First National Bank, Plainville, Kansas 

the order Fesler, Treas. Plainville City, $11,166.99. 

Eleven Thousand One Hundred Sixty-six Dollars and ninety-nine cents. 
Fleming, County Treasurer. 

account Plainville City. 

Southard, County Clerk. 


Miss Fesler received this check and letter the following day, but 
she did not present for payment. Owing her position assistant 
cashier, she knew the fact that great sum money would not 
only completely exhaust the bank’s ready cash, but that the check 
would also require the bank draw its reserve deposits Kansas 
City, indeed the bank could have been kept open for the transaction 
business while these resources could have been made available pay 
the county treasurer’s check full. This point may require considera- 
tion later this opinion. 

Nothing further the business relations between the county treas- 
urer and the county board the one hand and the bank county 
depository the other occurred after the transaction just stated; and 
Miss Fesler, city treasurer, gave hint the county treasurer that 
she was withholding the check from presentation. Matters rested 
that status until January 23, 1928, when the bank failed open 
account insolvency. Following that incident, the city treasurer re- 
turned the unpresented check the county treasurer, with pencil 
notation his letter transmittal, follows: 

had not succeeded figuring this out satisfactorily and failed 
get before the close—so returning check you. 

Fesler, City Treas.’’ 

Thereafter the city made demand the county for the sum in- 
volved the foregoing transaction, $11,166.99, and its rejection this 
lawsuit followed. 
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the issues formulated, trial was had without jury. Findings 
fact were made consonance with our summarized statement above. 
Some these read: 


Neither the defendant board, nor the treasurer, nor anyone 
representing it, had any knowledge the failing condition said First 
National Bank Plainville prior the day ceased open its doors 
January 23, 1928. Said city treasurer did know the condition 
said bank all times, January January 23, 1928, both dates in- 
Said city treasurer never communicated with the county treas- 
urer said defendant board, anyone for defendant, subsequent 
the time she received the letter referred to, dated January 1928, 
until the 24th day January, 1928, when she returned the letter and 
check, which was the pencil notation shown Plaintiff’s Exhibit 

The defendant board and the county treasurer believed said 
check was cashed and the payment said funds due the city Plain- 
ville had been fully paid, and had other knowledge nor reason for 
changing their belief that subject until the bank failed open its 
doors January 23,1928. 

said The First National Bank Plainville was solvent 
the time the treasurer plaintiff received said check, and remained 
solvent and including January January 1928, and 
the time the receipt said check said city treasurer said City 
Plainville, the defendant had deposit said bank more than 
amount necessary pay said check. 

said check had been endorsed and deposited the 
said City Plainville the city treasurer the time she received 
it, and attempt had been made withdraw the full amount 
said check from the bank that day, there would not have been suffi- 
cient funds have paid said check full, but said bank had deposit 
banks Kansas City, Missouri, subject its check demand, 
ample funds have paid said check full and have continued 
business. 

The city treasurer Plainville did not neglect cash said 
check and transfer the account represented said check from Rooks 
county the City Plainville because the lack cash said bank, 
nor because she did not understand what funds Plainville City should 
eredited with the proceeds said check, but failed cash said check 
protection said bank, believing, she testified, that her allegiance 
was first said bank. 

The request for funds the City Plainville remitted, 
referred above, was made said bank and said city treasurer 
prevent the board county commissioners from going Plainville 
January 1928, and drawing all moneys then deposit belonging 
defendant except the sum $1, 800.00. 

had been the custom the treasurer defendant, re- 
mitting the City Plainville the amount due it, remit said city 
treasurer issuing the check its treasurer, duly countersigned 
the county clerk said defendant, said city treasurer and said city 
had never refused accept such remittance the ground that such 
remittance was not nor any other 


these findings the trial court made certain conclusions law, 
some which read: 
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The transmission the check for $11,166.99 was, under the 
facts this case, payment the defendant the plaintiff the 
amount represented said check, for taxes due from and held the 
defendant for said city. 

payment the funds defendant, they were made, 
were made the manner requested the plaintiff city, and such pay- 
ment was made the usual manner such payments theretofore made. 

Fesler was the duly and acting treasurer 
Plainville City, and her acts receiving said funds, she did receive 
it, were binding upon the City Plainville, Kansas. 

The plaintiff estopped say that said payment, under the 
facts this case, was not made accordance with the law. 

check for $11,166.99 was duly signed the county treas- 
urer Rooks county, Kansas, and was duly countersigned 
Southard county clerk. Such check and remittance, the evidence 


shows this case, was payment the amount represented said 
check plaintiff city.’’ 


The usual motions were filed and overruled, judgment was entered 
for defendant, and plaintiff appeals. 

The first point advanced appellant that the failure the city 
treasurer present the county treasurer’s check did not cause any loss 
the county. see about that. had been presented with 
reasonable promptness, could have been honored and paid. The 
Negotiable Instruments Act (R. 52—1703), and good business practice 
well, required that the check presented within reasonable time. 
the city treasurer was assistant cashier the bank 
sarily knew how close the line the bank was, she should 
have been zealous protect the funds the innocent taxpayers 
Plainville who had repeatedly honored her with their suffrages. She 
knew how great was the hazard any delay presenting the county 
treasurer’s for payment. Why does city have treasurer 
except protect its finances? Surely requires homily business 
ethics show that this city treasurer had fundamentally erroneous 
notion where her primary loyalty belonged. But for her passive 
assent the suggestion that the city funds sent the Plainville 
bank, the county board and the county treasurer could promptly have 
taken other effective means withdraw the excess county funds from 
the bank and reduce the county deposit some figure adequately 
protected the bank’s $1,800 bond. idle suggest that less 
has been sustained the county. This lawsuit decide whether 
the county the city shall suffer that loss. 

contended, however, that the Negotiable Instruments Act does 
not apply financial transactions which the public interested. 
The pertinent provision that act that, where check not pre- 
sented for payment within reasonable time, the drawer will dis- 
charged from liability the extent any loss caused the delay. 
52—1703. There statutory authority for depositing county 


THE BANKING LAW JOURNAL 703 


funds banks (R. and statutory direction how public 
funds thus deposited may paid out, the county treasurer’s check 
countersigned the county clerk (R. 19—534). sound reason 
can suggested why the usual rule governing the reasonably prompt 
presentation checks should not apply the county treasurer’s checks, 
Let assume for the moment that the ordinary rule should not govern. 
Then would necessarily follow that the county treasurer would have 
follow every check issued him county depository with 
inquiry whether had been presented and paid; otherwise would 
never know what balances had the banks. Nothing the pertinent 
statutes would justify such crude and unbusinesslike method trans- 
acting the affairs the county. School District Board 
County Com’rs Ottawa County, Kan. 528, (2d) 88, was 
held that the statutory rule diligence prescribed the Negotiable 
Instruments Act governed the presentation county treasurer’s check 
drawn favor school district treasurer. the same effect was 
City Brunswick People’s Savings Bank, 194 Mo. App. 360, 362, 190 
60, and National City Co. Mayor, City Athens, 
Ga. App. 491, 144 336, although the latter case the city’s 
delay presenting the check was excused because the circumstances. 

Another point urged favor the city that was not bound 
the misfeasance nonfeasance its city treasurer. Quite so. 
hoped that the city adequately protected her official bond. But, 
where one two public bodies, the city the county, must sustain 
loss funds, the one whose delinquent official caused the loss 
must suffer rather than the other whose official was not fault. The 
act the county treasurer transmitting the sum taxes collected 
the city treasurer check drawn upon the county depository 
Plainville, countersigned the county clerk, was strict conformity 
with statutory requirements and accord with previous sound busi- 
ness practice between the county treasurer and the city treasurer. 

The next point urged our attention that the county treasurer’s 
letter transmittal did not itemize the various separate amounts city 
tax moneys included his remittance January The city treasurer 
sought excuse her delay presenting the check for payment because 
she ‘‘had not figuring this out satisfactorily and failed 
get before the But the trial court was not bound believe 
that excuse. never was more than apologetic talking point. And 
the evidence which the trial court chose believe justified the finding, 
quoted above, that she did not refrain for days from cashing the 
check because she did not understand what city funds should credited 
with the county treasurer’s remittance, ‘‘but failed cash said check 
protection said bank, believing, she testified, that her allegiance 


was first said bank.’’ 
. 
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HELD FAILED BANK TRUST 
BEARS INTEREST UNTIL PAID 


State rel. Spillman First State Bank Pawnee City, Supreme 
Court Nebraska, 248 Rep. 383 


order court establishing trust fund sum money, 
entitled priority payment from the assets failed bank 
before the claims depositors and are paid, bears interest 
per cent. from the date decree until paid. The interest thus 
aecrued also payable full from the assets the bank pre- 
ferred claim. 


Proceeding the State, the relation Spillman, At- 
torney General, against the First State Bank Pawnee City, which 
Osborn, guardian Frank Tannyhill, incompetent per- 
son, intervened. From the judgment, the receiver the defendant 
appeals and the intervener cross-appeals. Affirmed. 

See, also, 121 Neb. 26, 236 157. 

Radke, Barlow Nye, and Price, all for ap- 
pellant. 

Dort Witte, Pawnee City, for appellee. 


DEAN, J.—This appeal the receiver the First State 
Bank Pawnee City from judgment the district court for Pawnee 
county allowing the sum $871.70, accrued interest judgment 
rendered against the bank favor Osborn, intervener and 
guardian Frank Tannyhill, incompetent person, and declaring 
such sum superior lien entitled priority against the claims 
other creditors the bank. 

The record discloses that, about November 17, 1927, the above 
bank was adjudged insolvent and receiver was appointed take 
charge its affairs. March 1928, the district court allowed the 
claim the intervener the sum $9.90 for money the checking 
account Frank Tannyhill, and $8,972.57 for money savings 
account, together with interest the sum $119.07, total sum 
$9,101.54, which was adjudged lien against the assets 
the failed bank. 

February 27, 1930, the court, upon petition intervention 
filed the guardian, found that the above funds were not government 
funds, contended the intervener, and were not entitled any 
priority over claims other depositors and dismissed the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§673, 688. 
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Upon appeal this court, however, the judgment was reversed and the 
cause remanded, with directions that order entered finding that 
the funds question were government funds and entitled priority 
over other claims. State First State Bank, 121 Neb. 515, 237 
623. 

was stipulated between the parties that the sum $9,101.54, 
allowed the court against the assets the bank, with the exception 
$500, was money derived from the United States government and 
payable Frank Tannyhill insurance and compensation money 
that April 28, 1928, per cent. dividend the sum $860.15 
was paid the guardian the receiver; and that August 13, 1930, 
per cent. dividend the sum $430.08 was paid him. 

The intervener contends that the allowance the district court, 
under date March 1928, the claim question here was fact 
judgment against the failed bank upon which entitled interest 
the rate per cent. per annum from March 1928, until paid, 
and that such interest constitutes prior and against the 
assets the bank. The court allowed the intervener interest the 
sum $7,741.39 from February 27, 1930, that being the date when his 
petition was dismissed, the sum $871.70. above noted, the 
receiver has appealed from such finding the court. The court, how- 
ever, refused allow the intervener interest the funds from March 
1928, the date when his was originally allowed the district 
court, February 27, 1930, when his petition was dismissed, and the 
intervener has filed cross-appeal excepting that part the 
judgment. 

Two issues appear presented for determination the brief 
the receiver, namely, (1) whether the intervener entitled interest 
the funds suit, and (2) entitled thereto, from what 
funds such interest shall paid. 

recent decision this court, Hall Citizens’ State Bank, 122 
Neb. 636, 241 123, held: order court establishing trust 
fund sum entitled priority payment. from the assets 
failed bank before the claims depositors and creditors are paid, 
bears interest per cent. from the date the decree until paid. 
Comp. St. 1929, also held therein: ‘‘The interest thus 
acerued payable full from the assets the bank preference 
over the claims depositors and 

These rulings were announced after full consideration the im- 
portant questions presented. the case bar the same questions 
were reargued great length and reexamined the entire membership 
the court the light exhaustive briefs. There are contrary 
decisions other jurisdictions, but our own precedent abundantly 
sustained reason and authority, shown the opinion Hall 
Citizens’ State Bank, supra. Different rules cannot adopted 
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Nebraska without departing from the statute which declares that judg- 
ments shall bear interest the rate per cent. per annum from 
date until paid. The change position demanded appellant would 
also require disregard the line cases holding that the allowance 
claim for trust fund payable full out assets the hands 
receiver insolvent state bank effect judgment for the pay- 
ment money. adhere the former rulings the questions now 
issue and this conclusion necessarily results the affirmance the 
judgment from which the appeal herein taken. 

Affirmed. 


SECURITY FOR DEPOSITS FAILED BANK 


Snider Fulton, Court Appeals Ohio, 184 Rep. 879 


not illegal for bank give security protecting funds 
insolvent bank deposited therein the bank superintendent, 
and stockholder the bank which the deposit was made can- 
not, upon the failure that bank, compel the bank superintendent 
return the amount which was received upon the surrender 
his collateral. 

The courts the different states are not accord the ques- 
tion the validity giving collateral secure deposit 
this character. The different conclusions reached the question 
are due different statutory provisions and the fact that some 


states regarded contrary policy permit the giving 


Action May Snider, executrix, behalf herself and all 
other stockholders and depositors the Ohio Savings Bank Trust 
Company against Ira Fulton, Superintendent Banks. Heard 
appeal. 

Demurrer petition sustained, and, the plaintiff not desiring 
plead further, decree rendered for the defendant. 

Frank Bow, Columbus, and Herman Miller, Toledo, for 
plaintiff. 

Gilbert Bettman, Atty. Gen., Taylor, Toledo, Charles 
Carr, Cleveland, and Brown Sanger, Toledo, for defendant. 


RICHARDS, J.—This action brought May Snider, 
executrix, behalf herself and all other stockholders and depositors 
the Ohio Savings Bank Trust Company, require the defend- 
ant, Ira Fulton, Superintendent Banks the state Ohio, 
return the assets the Ohio Savings Bank Trust Company 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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for distribution certain moneys which withdrew from that bank 
after was process liquidation. 

The plaintiff filed second amended petition, which has been met 
demurrer based the claim that the plaintiff does not have legal 
capacity sue and that the pleading does not state facts sufficient 
constitute cause action. The first cause action based upon 
the fact that the plaintiff’s husband was stockholder the Ohio 
Savings Bank Trust Company, and that the stock held her 
executrix his estate.. The second cause action based upon the 
fact that she depositor the bank. 

The issue between the parties may concisely stated. The Security- 
Home Trust Company ceased doing business about June 15, 1931, and 
was taken over for liquidation the defendant state superintend- 
ent banks. taking possession received from the funds 
that bank the sum $384,445.29, and June 18, 1931, entered into 
written contract with the Ohio Savings Bank Trust Company, 
which was then doing business such, which agreed deposit 
with the amount above named. The contract between the parties 
provides that the Ohio Savings Bank Trust Company was place 
with Ira Fulton, superintendent banks, secure the deposit, 
municipal bonds amounting value per cent. excess the 
amount deposited, and that the sum deposited should draw per 
cent. interest daily balances, payable monthly. Pursuant this 
contract the deposit was made, and the securities were thereupon deliv- 
ered the superintendent banks. While the Ohio Savings Bank 
Trust Company was that time going concern, and apparently 
solvent, failed about August 15, 1931, and was taken over for 
liquidation the defendant state superintendent banks. 
August 31, 1931, the amount said deposit was repaid caused 
repaid the Ohio Savings Bank Trust Company Ira 
Fulton, superintendent banks, for the benefit the Security-Home 
Trust Company, and infer that the securities deposited were there- 
upon released for the benefit the Savings Bank Trust Com- 
pany. 

contended counsel for plaintiff that this transaction was 
illegal, and that the defendant had right make the deposit, 
made, nor accept collateral security therefor, nor receive back the 
funds from the Ohio Savings Bank Trust Company for the benefit 
the creditors the Security-Home Trust Company, and that such fund 
was not preferred claim. The question thus raised important 
one, and, far this court advised, has not been determined 
this state. 

The real question involved whether bank, while doing business 
such, may receive deposit this character and secure the same 
with collateral pledge bonds owned it. charge bad 
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faith abuse discretion either party the transaction in- 
volved the ease. 

The courts the different states are not agreed the validity 
the different conclusions usually arising because different statutory 
provisions, sometimes because the assumed public policy the 
state regard such transaction. The duty the defendant 
regard depositing the funds bank under liquidation him 
set forth section 710-96, General Code, follows: ‘‘The moneys 
collected process such liquidation the superintendent banks 
shall from time time deposited one more banks organized 
under the laws this state, subject his order herein 

Section 710-95, General Code, provides that: ‘‘Upon taking pos- 
session the property and business such bank, the superintendent 
banks authorized collect money due such bank, and 
such other acts are necessary preserve its assets and business, 
and shall proceed liquidate the affairs thereof, hereinafter pro- 
vided.’’ 

The first section, 710-96, specifically directs the deposit funds 
this character state bank, and the Legislature having directed, 
inconceivable that any public policy the state would forbid giv- 
ing security for the return such funds. This particularly true 
view the provision the section last quoted, 710-95, authorizing 
the superintendent banks ‘‘to such other acts are necessary 
preserve its 

Counsel for the plaintiff call attention the fact that many states, 
providing for deposit meney collected the superintendent 
banks, specifically require that such deposits shall entitled 
priority payment case the liquidation the bank which the 
fund deposited, while Ohio has such provision. the 
absence such statute, seems clear from the above statutory provi- 
sions that ample power vested the superintendent banks 
require security. The real question not whether the Legislature 
has authorized directed the taking such security, but whether 
policy forbids it. 

view the fact that the Ohio Legislature has required security 
case deposit state funds, county funds, municipal funds, and 
various other funds bank, bond secure the same 
pledging securities owned the bank, manifest that the 
deposit funds this character the policy the state 
rather require such security than permit unsecured deposit. 

was held State rel. Bettman, Atty. Gen., Court Common 
Pleas Franklin County, 124 Ohio St. 269, 178 258, 
1079, that building and loan associations are quasi public 
character, and may equally well said that bank deposit 


a 
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the same character. The state superintendent banks 
official the state and takes possession bank for purposes 
liquidation behalf the state. said Bennett Green, 
156 Ga. 572, 579, 119 620, 623: ‘‘The superintendent banks, 
taking charge the affairs insolvent bank for liquidation, 
the agent the state. acts for and behalf the common- 
wealth. His possession that the state, who his 

And certainly the interest the public and accordance 
with the policy the state that, when funds this character 
are deposited with bank the state superintendent banks, they 
may secured, was done this case. While the money deposited 
the case bar was evidently subject check, and was commingled 
with other assets the bank, and was general deposit, the deposit 
was made behalf the state its official, and public policy does 
not prohibit securing the return the fund. 

recent case illustrating this view has been decided Nebraska. 
See Bliss, Ree’r, Mason, 121 Neb. 484, 237 581. note 
this subject 1413, the annotator uses the following 
language: ‘‘There conflict authority the question the 
power bank pledge its assets secure general depositors. The 
weight authority, however, supports the doctrine that bank may 
make such pledge security for deposit 

Counsel for plaintiff rely Schornick Butler (Ind. Sup.) 172 
181, but the decision that case was based the construction 
statute permitting the deposit certain classes bonds, and 
was held that such statute did not allow the deposit bonds 
classes not enumerated. 

Two recent decisions our Supreme Court, which have been com- 
mented .upon, not determine the rule applicable when collateral 
security has been given the bank. refer Fidelity Casualty 
Co. Union Savings Bank Co., 119 Ohio St. 124, 162 
420, and Ward, Treas., Fulton, Supt. Banks, 125 Ohio St. 382, 
181 815. 

the first those cases was decided that general deposit 
state funds did not give right priority over general creditors, and 
that surety company, having paid the claim, was not subrogated 
any rights the state might have. the second case was held that 
when county treasurer deposited county money under the depository 
laws, and took bond secure the return the money, was 
general deposit and not priority. 

each was held that the depositor must rely the surety 
bond which was given. Similarly, the case bar, the deposit was 
general, but the depositor accepted pledge assets lieu 
bond, and relies the assets placed security. 

require this large fund returned the Superintendent 
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Banks the funds the Ohio Savings Bank Trust Company, 
and distributed its depositors, thus withdrawing the amount from 
the funds going the depositors the Security-Home Trust Com- 
pany, where rightfully belongs, would work grave injustice 
very great many people. hold that the superintendent banks 
was empowered receive collateral security insure the return 
the fund, and that the Ohio Savings Bank Trust Company did not 
violate any policy the state securing the return the 
fund. The transaction has been entirely closed and accordance 
with law. 

urged counsel for plaintiff that the transaction was unlaw- 
ful, but, unlawful, trust would created giving preference 
favor the depositors the Security-Home Trust Company. 

The plaintiff her first cause action seeks relief stock- 
holder the Ohio Savings Bank Trust Company, but not appar- 
ent how she would entitled stockholder any remedy the 
character sought, any event, the liability stockholder 
within the double liability law extends all indebtedness, whether 
preferred otherwise, and also find that depositor she 
not entitled the relief sought. 

Judgment will entered sustaining the demurrer, and decree 
rendered for the defendant. 

Demurrer sustained, and decree for defendant. 


NOTES WITH SEPARATE INTEREST PRO- 
VISION FOR DEFERRED PAYMENTS 
HELD NEGOTIABLE 


Lessen Lindsay, Supreme Court New York, Appellate Division, 
264 Supp. 391. 


Notes bearing interest ‘‘at the rate eight per cent. per annum 
from date until fully paid’’ and further providing that ‘‘deferred 
payments are bear interest from maturity ten per cent. per 
annum semi-annually,’’ are not non-negotiable for uncertainty 
amount. The first provision covers all principal unpaid and long 
unpaid, whether after the maturity dates. The second 
provision refers only payments interest and unpaid 
and any time after the maturity dates. 


Action Ben Lessen against Walter Lindsay. From judgment 
nonsuit, plaintiff appeals. Reversed the law, and new trial 
granted. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §869. 
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Irving Lessen, Syracuse, for appellant. 
Daniel Syracuse, for respondent. 


HARRY TAYLOR, J.—In this action brought recover upon 
promissory notes, the appeal from judgment nonsuit rendered 
upon the sole ground that the notes were nonnegotiable. With the ex- 
ception the amount payable and the dates execution and payment, 
the notes all read follows: 


$625.00 Miami, Florida, August 1925. 
before Twelve (12) months after date, for value received, 
promise pay the order Shoreland Company Six Hundred 
Twenty-five and no/100 Dollars its office Miami, Florida, with 
interest thereon the rate eight per cent. per annum from date until 
fully paid. Interest payable semi-annually. The maker and endorser 
this note further agree waive demand, notice non-payment and 
protest; and case suit shall brought for the collection hereof, 
the same has collected upon demand attorney, pay reason- 
able attorney’s fees for making such collection. Deferred payments 
bear interest from maturity ten per cent. per annum semi-annually. 
August 1926. 
Walter Lindsey 


will observed that the notes bear interest ‘‘at the rate eight 
per cent. per annum from date until fully paid,’’ and that they further 
provide that ‘‘deferred payments are bear interest from maturity 
ten per cent. per annum The learned trial justice 
placed reliance upon the opinion First National Bank Miami, 
Bosler, 297 Pa. 353, 147 74, which dealt with notes like those here 
under consideration. was reasoned that case that the notes carried 
per cent. interest the principal sum secured the time when 
the principal any part thereof was paid, whether after maturity, 
that ‘‘deferred payments’’ bearing per cent. interest referred 
payments principal well interest, and that thereby uncertainty 
amount paid resulted. disagree with this reasoning. The 
applicability the provision payment per cent. interest 
principal seems clear. covers all principal unpaid and long 
unpaid, whether after the maturity date the notes. The 
payments’’ refer only payments interest accrued and 
unpaid and any time after the maturity date the notes. Thus 
construed, the notes present ambiguity nor inconsistency, and such 
construction, reasonably attainable, should adopted. Plaintiff 
not holder due course, and therefore subject all original 
defenses. Section 97, Negotiable Instruments Law, However, plaintiff 
the owner and holder for value the notes (sec. 53, Negotiable In- 
struments Law), and therefore has right sue them (section 90, 
id.). The notes ran the order the payee and were payable 
specified date. They did not lose their standing negotiable instru- 
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ments simply the arrival their maturity dates. Section 77, Ne- 
gotiable Instruments Law; Leavitt Putnam al., Com- 
stock) 494, Am. Dec. 322. Everything considered, the granting 
the nonsuit was erroneous. 

Judgment reversed the law, and new trial granted, with costs 
appellant abide the event. All concur. 


CREDITOR TRUST DEPARTMENT BANK 
CANNOT ENFORCE RIGHTS AGAINST 
OTHER DEPARTMENTS 


Russ Lumber Mill Co. Hellman Commercial Trust Savings Bank, 
District Court Appeal, Second District, California, 
Pac. Rep. (2d) 234 


Each department bank separate and distinct entity, 
and judgment against the trust department cannot enforced 
against the commercial and savings departments. bank that takes 
over certain individual trusts from the trust department another 
bank does not subject itself liability for claims against the latter 
bank’s trust department. 

this the plaintiff recovered judgment against the trust 
department the People’s Bank. The defendant bank subsequently 
took over the commercial and savings departments the People’s 
Bank and also few individual trusts the trust department. 
The plaintiff sought enforce its judgment against the defendant 
the ground that had succeeded all the liabilities well 
the assets the People’s Bank. The court held, however, first, 
that the plaintiff’s judgment could not against the 
commercial and savings departments, and second, that the defend- 
ant did not take over the People’s Bank’s trust department 
subject liability for the plaintiff’s claim against the former’s 
trust department. 


Action the Russ Mill Company against the Hellman 
Commercial Trust Savings Bank. From judgment favor 
the defendant, the plaintiff appeals. Affirmed. 

Williams, Los Angeles, for appellant. 

Freston Files, Los Angeles (Ralph Lewis, Los Angeles, 
counsel), for respondent. 


PARKER, Justice pro tem.—This case sequel the case 
Russ Lumber Mill Company People’s Trust Savings Bank, 
reported Cal. App. 438, 244 934. that case the plaintiff 
herein recovered judgment against the People’s Trust Savings 
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Bank certain orders for lumber and building material which had 
been given the Russ Lumber Mill Company the name the 
People’s Trust Savings Bank its president, Odell. was 
decided the former case that these orders were obligations the 
bank. That judgment being paid only part, the Russ Lumber 
Mill Company brought the present action against the Hellman Com- 
mercial Trust Savings Bank, which, pursuant section the 
California Bank Act, amended, had purchased the whole the 
business the People’s Trust Savings Bank and had taken posses- 
sion and control all its assets.. This action was brought against 
the Hellman Commercial Trust Savings Bank the plaintiff herein 
judgment creditor the Peopie’s Trust Savings Bank. The 
complaint sets two causes action. The first count seeks recover 
from the defendant the ground that writing expressly assumed 
and agreed pay all the debts and liabilities the commercial 
department and the savings department the People’s Trust 
Savings Bank. The second count (together with the supplemental 
complaint addition the second count) seeks recover from the 
defendant the ground that the latter received the assets the 
People’s Trust Savings Bank under trust apply the same 
the payment and discharge the indebtedness and liabilities; that 
say, the creditors, the People’s Trust Savings Bank. The 
only issue under the first count whether the plaintiff creditor 
the commercial department savings department the People’s 
Trust Savings Bank. 

would useless detail all the facts the case further 
than reference the same outlined the case the plaintiff 
against People’s Trust Savings Bank, found the cited report. 

not seriously contended appellant that either the depart- 
ments named were indebted it. True, there are facts from which 
inference may drawn supporting the theory appellant, but the 
same facts permit the inference drawn the trial court the 
contrary. 

The claim plaintiff arises out transaction which may 
here set forth. One Schliem, general contractor, had come upon 
difficult business situation where his financial ability was not sufficient 
on. had attached himself many anxious creditors, who 
were pressing for settlement. Among these was the People’s Trust 
Savings Bank, which will hereafter referred People’s Bank. 
arrangment was effected whereby Schliem and his wife entered into 
trust agreement with the People’s Bank. The plan was that the 
Schliems should turn over the bank, trust, number pieces 
real property and other securities, which property should held 
the bank secure payment the indebtedness accrued and such 
additional advances might necessary and advisable. The trust 
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expressly stipulated that People’s Bank had interest the property, 
either real personal, nor did pay any part the consideration 
for any thereof. The entire scheme was conducted through the trust 
department the People’s Bank, and the business Schliem 
through means the trust. worked out the extent that all 
were satisfied save and except the creditor People’s Bank. 
The trust was therefore carried along, and furtherance thereof the 

real property was improved and other things done. 

was after this that the present plaintiff enters into the affairs 
the trust. The plaintiff did furnish, sell, and deliver the trust 
certain lumber and material upon which the debt rests. Some time 
thereafter the present defendant, Hellman Commercial Trust Savings 
Bank, which will hereinafter referred the Hellman Bank, 
negotiations for the purchase two departments the People’s Bank. 
These two departments entering into the purchase and sale negotiations 
were the commercial department and the savings department. The 
negotiations were consummated May 21, 1920, and the result set 
forth agreement that date between Hellman Bank purchaser 
and People’s Bank seller. The agreement recites that the same 
executed pursuance the terms section the Bank Act, 
amended, and limits the agreement the assets and liabilities the 
commercial and savings departments the People’s Bank. Section 
the Bank Act, amended, provided for the division bank into 
departments and that the capital and surplus each department 
should considered and treated the separate capital and surplus 
such department though each department was separate bank. 
Nothing appearing the contrary, assume the organization and 
conduct the departments the People’s Bank was accord with 
the law cited. repeat, the agreement May 21, 1920, provided 
for and contemplated the sale the commercial and savings depart- 
ments only, and thereafter, according the record before us, the trust 
department the People’s Bank continued operate independent 
the agreement. The trial court found that the obligation existing 
the part People’s Bank was obligation the trust depart- 
ment and not liability either the commercial savings depart- 
ment. 

think the facts support the finding, inasmuch the final analysis 
leads the conclusion that the commercial department the People’s 
Bank was simply creditor under the trust arrangement. passing, 
might note that, the absence express statutory provision, 
would look somewhat askance the idea division the entity. 
However, and perhaps unwisely, the lawmakers have sanctioned the 
creation strange financial hybrids, and may indulge the thought 
that some sufficient reason prompted the legislation. cannot disre- 
gard the statute. 
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Under second count the complaint, plaintiff seeks fasten 
liability upon Hellman Bank the theory trust, express 
implied. The basis the claim seems that the Hellman Bank 
did eventually absorb all the assets the trust department well 
the other departments, and that under the express terms the 
Bank Act (section 31, amended), well upon recognized prin- 
ciples equity, obligation was thereupon imposed the end that 
all paid least pro rata. extended review the law 
the authorities becomes unnecessary, for the compelling reason 
that there lack facts which application the law may 
made. There evidence the effect that such trusts were taken 
over the Hellman Bank were individual trusts, assumed through 
substitution following consent beneficiaries and arrangement between 
the parties interested each transaction. 

There mass records involving the entire matter, and fair 
analysis thereof will support the trial court’s finding that the Hellman 
Bank purchased certain securities only, and that the Hellman Bank 
consideration therefor paid certain specified liabilities the People’s 
Bank. does affirmatively appear that, pursuant the Bank 
the People’s Bank had deposited with the state treasurer the sum 
$100,000, represented approved securities. This deposit was for the 
faithful performance and due execution People’s Bank its court 
and private trust business. When was shown the superintendent 
banks and the state treasurer that the condition the deposit 
been fulfilled, the securities were returned People’s Bank, and 
the latter transferred Hellman Bank. There not single bit 
evidence disclosing the source this fund. Nothing indicates 
have been any time the property the trust department. This 
fund was turned over Hellman Bank, and the latter accepted 
part consideration for the discharge certain liabilities People’s 
Bank. was not retained asset; the admitted fact being that 
all that the Hellman Bank ever received from People’s Bank was in- 
sufficient, considerable margin, liquidate the deposit and bank- 
ing liabilities assumed. While held the state treasurer, this fund 
was subject any claims that plaintiff might have urged, and the 
fact its.being deposit was known plaintiff. The fund, when 
released, was released the People’s Bank, and again might have 
been made the source satisfaction plaintiff’s claim. action 
any sort was taken. 

The trial court found the transaction between the banks one 
purchase definite assets. The assets the trust departments 
whole were not involved. There not the slightest suggestion fraud 
the record, nor there any suggestion the inadequacy con- 
sideration paid the Hellman Bank for each and every asset the 
People’s Bank transferred. are not inclined detail the various 
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schedules items involved the transaction, helpful result 
would follow. 

The whole case presents oft met situation appellate practice. 
The situation one where sufficient background exists support the 
claim appellant, the abstract. the other hand, permissible 
construction leads another conclusion, negativing the contention. The 
trial court’s findings have evidentiary support and are sufficient 
sustain the judgment. 

Just how far the provisions the Bank Act might sustaining 
the claim constructive trust needless determine. this 
particular time would dangerous experiment attempt any 
strange fanciful construction the Banking Act, academic 
array theories cast uncertainty upon the general banking plan 
outlined the statute. 

unnecessary consider the question the statute limi- 
tations. 


i 


BUSINESS LAW SECTION 


Digest Recent Business Decisions 


Bankruptcy 


Funds Deposited with Bankrupt 
Company Its Managers Not 
Entitled Preference 


Newark Shoe Stores, Inc., 
District Court, Maryland, Fed. 
Supp. 293 


Money deposited chain store 
managers with the corporation 
condition precedent their employ- 
ment, order insure their faith- 
ful performance, and returnable upon 
termination employment, not 
entitled preference upon 
the corporation’s 
though such money may the 
nature trust fund, the specific 
funds must traced into the com- 
pany’s bank accounts and identified 
before preference will allowed. 


The opinion the court, part, 
appears follows: 


First, with respect whether the 
deposit the guaranty fund created 
trust something the nature 
trust, too well settled require 
citation authorities that there can 
one, and, further, the fact that interest 
upon deposit prima facie, but not 
necessarily, conclusive evidence that the 
transaction loan, namely, that the 
relationship debtor and creditor, and 
not that trustee and cestuis que trust, 
created. the present case the in- 
may gleaned from the terms the 
formal contract, remains ambiguous. 
The fund spoken “guarantee 
fund,” but its use the company was 
unrestricted. Furthermore, there are 
least two situations which the 


prima facie presumption that the pay- 
ment interest makes the transaction 
loan may rebutted. One occurs 
when the interest merely return 
the depositor what his money actu- 
ally has earned while deposit; and 
the other occurs when the one with 
whom the money deposited receives 
something other than the right use 
the money his own, for which 
conceivable might willing pay 
interest. the present case, exactly 
what the deposits earned not dis- 
closed. any event, reasonable 
assume that per cent. charge 
not excessive return for the security 
insurance given against the deposi- 
tor’s breach the contract. the 
other hand, the fact that the company 
used these deposits its own for 
many years instead keeping them 
separate account, very persuasive 
evidence that the transactions were con- 
sidered loans. But again the word- 
ing the deposit agreement would 
seem weaken the argument that, 
far the depositors were concerned, 
they ever considered them 
Thus the whole conclude that 
there more weight claimants’ argu- 
ment that the deposits were the 
nature trust funds. 


Turning claimants’ second conten- 
tion, namely, that, regardless what 
they may called, the deposits should 
refunded general equitable prin- 
ciples, find less support for this 
contention. must stand fall 
accordance with the proper interpreta- 
tion placed upon single section 
the Act which applies 
the present situation, wit, section 
(5), USCA 104 (b) (5), 
which follows: debts have 
priority, except herein provided, and 
paid full out bankrupt es- 
tates, and the order payment shall 
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person who the laws the States 
the United States entitled 
priority.” 

Because the fact that these con- 
tracts were entered into many 
different store managers different 
states, questions conflict laws may 
involved. But, since the 
before the court embraced the 
agreed statement facts, which 
cludes neither statement where 
the various contracts were executed, nor 
whether there any variation the 
law the different states where they 
may have been executed, the ques- 
tion here issue must conclude 
that there special law affecting 
the situation any particular state. 
Were the contrary true, the right 
priority would have determined 
the law such state, rather than 
the law Maryland, the situs the 
bankruptcy proceedings. See 
(D. C.) (2d) 813.. 


Claimants, however, would have 
apply the seemingly anomalous doctrine 
laid down somewhat similar situa- 
tion, the case Pintsch Compress- 
ing Co. Buffalo Gas Co., 280 830, 
decision the Circuit Court Ap- 
peals for the Second Circuit. There 
the depositors were customers 
public service company which had 
monopoly the distribution gas. 
Thus, they wanted gas, they had 
comply with the 
Furthermore, the local law authorized 
the requiring the deposit the con- 
sumer condition precedent his 
being supplied with gas. affirming 
the finding the District Court that 
deposits made were entitled 
priority, the appellate court said, page 
840 280 

“Here the consumer has choice 
(Hewsey Queens Borough Gas 
1114), for, before can obtain gas, 
compelled make deposit ‘as se- 
the other hand, the re- 
quirement the statute that the gas 
companies shall pay interest some 
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support for the contention that such 
corporations are authorized not treat 
the deposits inactive moneys, but 
use them their business, and 
hence mix these deposits with 
general funds. Thus the case sui 
generis. 

“Courts equity have marshaled as- 
sets and assigned priorities response 
equitable requirements and business 
necessity, illustrated the now 
well-established principle that prefer- 
ence will accorded claims for ma- 
terials and supplies furnished pub- 
lic utilities for current operation within 
limited period prior receivership. 
The fact that, because statutory per- 
mission, such deposits are not made 
the result voluntary agreement, but 
compulsorily required condition 
supplying gas, sufficient justify 
court equity treating them pre- 
ferred claims.” 


Assuming, without agreeing, that 
there was ground for extending the 
equitable doctrine the facts the 
aforegoing case New York, the situa- 
tion now before obviously differ- 
ent for there such public interest 
involved the continuous operation 
chain shoe stores. Such not 
monopoly; neither the public nor third 
parties are interested the relation- 
ship between the local manager and the 
company. Public policy thus not in- 
utility. Therefore would seem im- 
proper extend the doctrine the 
Pintsch decision the present one, 
even such the store manager’s 
contracts may have been made 
New York. significant that 
have been cited other case, nor 
have found any, which thus extends 
the equitable doctrine. 

Having decided that claimants’ first 
contention meritorious, namely, that 
the deposits are the nature trust 
funds, although not, have just 
shown, entitled priority so-called 
general equitable principles, still does 
not necessarily follow that all any 
the deposits should refunded. 
deposit can be, unless, the present 


at 
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time, definitely traceable into one 
the company’s bank accounts, and 
only can shown that such bank 
account has never been less than the 
amount such deposit and that the 
funds that account have come into 


the hands the trustees these bank- 
ruptcy proceedings. See St. Louis 
Railway Spiller, 274 304, 
Ct. 635, Ed. 1060. See, also, 
Harmer Rendleman, Receiver, 
(2d) 422. 


Conditional Sales 


Unrecorded Bill Sale Held Void 
Against Creditors Bankrupt 
Harding First-Mechanics National 
Bank Trenton, Court Errors and 
Appeals New Jersey, 166 Atl. 
Rep. 142 

Where bank advances money 
automobile manufacturer’s agent 
behalf dealer who, turn, 
gives his notes and bills sale the 
automobiles delivered him (to the 
bank) security for these ad- 
vances, the bank cannot claim pref- 
erence whatever cars remain 
unsold when the dealer becomes bank- 
rupt, the absence recording 
the bills sale its possession. 

this case, Ertel, the dealer, or- 
dered automobiles from Faunce, the 
manufacturer’s agent. The auto- 
mobiles were shipped, but the bills 
lading and drafts were sent the 
defendant bank. Ertel gave the bank 
his promissory notes and bill 
sale for each car, and the bank then 
delivered the bills lading him 
and also paid Faunce. These bills 
sale were not recorded. Just be- 
fore Ertel filed petition bank- 
delivered the bank four 
cars that remained 
action was brought the trustee 
bankruptcy declare this transac- 
tion void against the other credi- 
tors the ground that the bill 
sale was merely chattel mortgage 


and such should have been re- 
corded. holding for the trustee, 
the court said: 


“Prima facie, the facts proven 
admitted this case (hereinbefore re- 
cited) there appears purchase and 
sale between Faunce seller and Ertel 
buyer; Faunce was distributor 
cars, Ertel was retail dealer who ob- 
tained his cars from Faunce; there 
evidence that the bank was the 
business purchasing selling cars; 
the evidence that the bank simply 
loaned money Ertel for him pay 


for the cars ordered him from 


Faunce. 

“Faunce, seller, shipped the cars 
Trenton, sending the invoice and bill 
lading the bank with sight draft 
attached, insure Faunce’s re- 
ceiving payment the purchase price 
condition Ertel’s obtaining pos- 
session the car. The bank presum- 
ably was Faunce’s agent this regard; 
and presumably its duty and authority 
the scope such agency, was 
turn over Ertel the bill lading— 
the ownership and possession the 
car—upon its receiving (as agent for 
Faunce) payment the purchase price. 
Such would the presumption from 
evidence any other different ar- 
rangement between Faunce the 
bank. 


“The money which the bank, 
Faunce’s agent, received the pur- 
chase price the car was paid 
party Ertel and part ($700) 
was paid itself agent itself 
individual the request of, and for 
the account of, Ertel. This, course, 
was entirely separate and distinct 
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transaction; the bank acted therein not 
agent for Faunce, but for itself, 
creating the relationship debtor and 
creditor between Ertel and itself. 
took and obtained Ertel’s note, for the 
$700 which paid itself Faunce’s 
agent, and took and retained bill 
sale from Ertel itself, for the car. 

“There evidence whatever 
any right, title, interest the car 
vesting the bank (in its individual 
capacity) the result any transfer 
(or intent transfer), direct the 
bank from Faunce. Faunce’s agent 
was the seller, not the buyer, was 
delivering title, not receiving title. Any 
claim title any kind the car 
itself individually could only have come 
(under the evidence) from Ertel; 
and this obviously recognized, and 
evidenced, taking bill sale from 
Ertel. 

“There can doubt but that the 
bill sale, though absolute form, 
was ‘conveyance intended operate 
chattel mortgage’ (under section 
the Chattel Mortgage Act, 
1928, 131 [Comp. St. Supp. 
—4]). The bank had control over 
the terms sale negotiated Ertel; 
interest the purchase price 
profit received Ertel; its only in- 
terest was the $700 advanced 
Ertel (or for his account) the se- 
curity the car pledge; and upon 
receipt that $700 returned the bill 
sale Ertel. 


“Being such chattel mortgage, was, 
course, void against Ertel’s credi- 
tors, and against the trustee bank- 
standing their shoes, under 
section the Chattel Mortgage Act, 
supra, for lack compliance with the 
requirements that section. The ac- 
tion the bank taking possession 
the cars with knowledge the bank- 
rupt’s condition, immediately before the 
bankruptcy, constituted therefore 
preference under the Bankruptcy Act, 
voidable the suit the trustee. 

“The bank contends that the bill 
sale was not chattel mortgage; that 
chattel mortgage must conveyance 
from one who has title; that Ertel never 
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had title because, before the bill 
lading was delivered Ertel the 
bank, Ertel had already executed the 
bill sale the bank, showing the 
express intent the parties that title 
should ‘remain’ the bank; that the 
bank never intended deliver title 
Ertel delivering him the bill 
lading. 

“This contention has been answered 
what has already been said herein. 
The only way which, under the evi- 
dence, the bank could have acquired 
title (as pledgee otherwise) was 
from Ertel. The fact that Ertel may 
have actually executed the bill sale 
the bank prior the delivery 
the bank him the bill sale, is, 
course, materiality whatever 
equity, under the circumstances 
this case. 

“The bank further argues that the 
transaction constituted 
commercial practice involving ‘trust re- 
stances. The answer that is, first, 
that the instrument executed Ertel 
the bank was bill sale and not 
trust receipt; secondly, whatever valid- 
ity the so-called trust receipts may 
have other courts other jurisdic- 
tions, this state they stand upon ex- 
actly the same footing the usual 
chattel mortgage conditional bill 
sale. Commonwealth Finance Corp. 
Schutt, Law, 225, page 229, 
116 722; Karkuff Mutual Se- 
curities Co., 108 Eq. 128, page 
130, 148 159, 160. 

“It not perceived that the position 
the bank would any better the 
evidence warranted finding that title 
had never passed Ertel. Any title 
which the bank could have, not de- 
rived from Ertel, must have been 
derived from Faunce, the seller. 

“By section the Conditional 
Sales Act (P. 1919, 461 [Comp. 
St. Supp. the reservation 
sale, void creditors the buyer, 
without notice, unless the contract 
filed. ‘Conditional sale’ under section 
the act (Comp. St. Supp. 182— 


T 


87) includes any contract for the sale 
goods under which possession de- 
livered the buyer, but the property 
the goods not vest the buyer 
until subsequent time the payment 
purchase price. ‘Seller’ means the 
person who sells any legal successor 
interest such person. 

“If then, there could deemed, un- 
der the evidence, have been any ar- 
rangement understanding between 


Restrictive Trade Agreement Held 
Reasonable and Enforceable 
Fisher Hager, Supreme Court 
Pennsylvania, 165 Atl. Rep. 1933 

agreement prohibiting seller 
business from establishing 
rival business for five years within 
radius twenty-five miles from 
where the buyer “may engaged 
business,” applies the places 
business the buyer operating 
the time the agreement. Such 
restriction valid where there 
reasonable basis for it. 

this case, the defendant and 
plaintiff conducted competing furni- 
ture businesses adjoining bor- 
oughs. The defendant sold out 
the plaintiff under agreement 
restricting the defendant’s future 
operation furniture business 
set out above. The defendant 
violated this agreement, contending 
that constituted unreasonable 
restriction. The court, however, 
affirming decree granting the 
plaintiff injunction, stated 
part, follows: 

Appellant also contends the trade 


agreement constitutes unreasonable 
restriction, that defendant pro- 
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Faunce and the bank, whereby the 
bank, either the agent of, 
successor interest from, France, was 
authorized retain property title 
the car until payment Ertel 
the bank’s loan him, while the 
meantime delivering Ertel the pos- 
session thereof, such arrangement being 
carried out the bank stated, con- 
stituted conditional sale, which was 
void for failure file the same.” 


hibited from engaging “in the furni- 
ture business any place within 
radius twenty-five miles from any 
point place where the 
The court below very properly held 
this language must read the light 
the circumstances existing the 
time the parties formed their agree- 
ment (Bubb Parker Edwards Oil 
Co., 252 Pa. 26, 29, 114; White 
Heat Products Thomas, 266 Pa. 
551, 555, 109 685), and meant 
solely that defendant was prohibited 
within twenty-five miles the places 
where plaintiff was already carrying 
his business; e., Souderton and 
character clearly reasonable and 
should enforced. contract re- 
straining one the parties from the 
exercise trade within limited 
locality, when there 
ground for the restriction, valid.” 
Smith’s Appeal, 113 Pa. 579, 
251, 252. also, Richards 
Shipley, 257 Pa. 134, 101 456. 
The injunction does not purport 
give plaintiff the right move his 
business from place place and ex- 
clude defendant from competition 
the areas surrounding each successive 
location. applies exclusively the 
vicinity which plaintiff had estab- 
lished himself the time entering 
into the agreements. 


| 
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The remaining arguments advanced 
appellant were thoroughly answered 
the opinion the lower court, and 
need not discussed here. 

All assignments error are over- 
ruled, and the decree the lower 
court affirmed, appellant’s cost. 


Disaffirmance Contract Infant 


Brotherton, Supreme 
Court Washington, Pac Rep. 
(2d) 1036 

When infant disaffirms con- 
tract, required return only 
much the consideration 
remains his possession and 
better condition than the 
time the disaffirmance. does 
not have account for that which 
has been lost, wasted, otherwise 
disposed while his possession. 

this case, the plaintiff, minor, 
purchased automobile pay- 
ment for which traded truck 
owned and gave his promissory 
notes for the balance. After several 
months’ use, elected disaffirm 
the contract and demanded his truck 
back. Nothing had been yet paid 
the notes. The plaintiff brought 
this action, the name his guar- 
dian, recover the truck. The 
court held for the plaintiff, writing 
part, follows: 


the general rule, announced 
and followed great majority 
the courts this country, that 
infant, his contract, 
required return only much 
the consideration remains 


hands specie, and not required 
make good the other party the 
portion the consideration that has 
been disposed of, lost, wasted dur- 
ing his infancy. This particularly 
for the 


true where the contract 
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There are respectable authorities 
the contrary, but they are 
minority. The reason given the 
courts those jurisdictions which 
have adopted the minority 
that minor may not accept the 
face and fair its execution, without 
returning its equivalent value 
the other party; that, seeking equity, 
must equity. the other hand, 
the reason underlying the majority 
tule that the welfare the infant 
is, such cases, the first consideration 
the law, and its policy protect 
the infant against improvidence and 
folly, because his mind and judgment 
are immature. 
which the law contemplates 
simply the making unwise con- 
tract, but very often the use 
misuse which the property put 
after purchased. deny the 
when that improvidence folly has 
became apparent, would permit the 
against which the law seeks provide. 


some states the statute compels 
the infant, upon disaffirmance, re- 
store the property received him, 
else pay its equivalent value. 
Our statute does not 
alternative provision, but rests upon 
broader policy. conclude, here, 
that respondent fully complied with 
the statute above quoted and with the 
rule that conforms the policy 
the law this state. 

The second question relates the 
conditions under which minor may 
disaffirm his contract. Rem. Rev. Stat. 
5830, reads: contract can 
thus cases where, 
account the minor’s own misrepre- 
sentations his majority, from 
his having engaged business 
adult, the other party had good rea- 
sons believe the minor capable 


will noted from reading 
this section the statute that, 
order prevent disaffirmance, there 
must either -actual misrepre- 
sentation age the minor, else 
implied misrepresentation arising 
from his having engaged business, 
whereby the other party has good 
reason believe him capable 
contracting. There not syllable 
testimony nor shred evidence 
the record that respondent actually 
misrepresented his age. may, 
therefore, disregard 
Whether respondent’s former business 
activities and enterprises were such 
lead one generally believe 


Corporate Entities Disregarded 
Prevent Fraud 
Associated Oil Co. Seiberling Rub- 
ber Co., Supreme Court Washington, 
Rep. (2d) 940 

Although mere common ownership 
the capital stock interlocking 
directorates like evidences 
close association will not justify the 
courts disregarding corporate 
entities, where the identities are 
confused and intermingled re- 
sult probable fraud upon third 
persons dealing with one two as- 
sociated corporations, whether fraud 
actually intended not, one 
such corporations will held liable 
for the debts the other. 

The opinion the court this 
case reads follows: 

written guaranty. The suit was brought 
against The Seiberling Rubber Com- 
pany, Ohio corporation licensed 
business this state. The com- 


plaint alleges that the guaranty was 
executed the defendant, the Ohio 


THE BANKING LAW JOURNAL 


Corporations 


723 


him capable contracting, immate- 
rial this case, because the court, 
its memorandum opinion and also 
its findings fact, specifically 
found that Stradley, the agent ap- 
pellant, knew that respondent was not 
then age. While there some 
evidence the contrary this point, 
think that the preponderance 
the evidence whole supports the 
court’s findings. are not liberty 
upset those findings the face 
such preponderance. Herz Ran- 
som, 168 Wash. 512, (2d) 750. 
Inferences, though otherwise 
mate, cannot drawn contrary to, 
and the face of, actual knowledge. 


corporation, but, the written guaran- 
ty, attached the complaint 
exhibit, the guarantor described 
Seiberling Rubber Company, Dela- 
ware corporation, and the guaranty 
signed “Seiberling Rubber Company.” 

The defendant answered admitting 
that was Ohio corporation, but, 
all the allegations the com- 
plaint upon which liability predi- 
cated, the answer consists gen- 
eral denial. After the answer was 
filed, the plaintiff discovered, appar- 
ently for the first time, that there were 
two corporations closely 
the defendant, Ohio corporation, 
known The Seiberling Rubber Com- 
pany, and the other, Delaware cor- 
poration, known Seiberling Rubber 
Company. The plaintiff then filed 
amended and supplemental complaint 
which alleged: defendant 
Ohio corporation transacting busi- 
ness the State Washington; that 
Seiberling Rubber Company Dela- 
ware corporation and the owner all 
the capital stock the defendant ex- 
cept qualifying shares issued trus- 
tees; that the officers said two cor- 
porations are identical and the business 
said two corporations con- 
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structed and their affairs commin- 
gled and inter-related consti- 
tute said two corporations one single 
identity.” 

answer the amended and sup- 
plemental complaint, the Ohio corpora- 
tion admitted that there were two cor- 
porations organized and named al- 
leged, but denied the commingling 
the affairs those corporations. 

these issues case was tried 
the court sitting without jury the 
merits, resulting findings fact and 
conclusions law which, far now 
material, are follows: 

“That the defendant corpora- 

tion organized under the laws the 
State Ohio February 19, 1924, 
capitalized the sum 
and qualified and transacting busi- 
ness the State Washington; that 
Seiberling Rubber Company cor- 
poration organized under the laws 
the State Delaware November 
16, 1921, with authorized capital 
stock 50,000 preferred shares, par 
value $100.00 each, and non- 
par common shares; that Seiberling 
Rubber Company, Delaware corpo- 
ration not authorized business 
the State Washington, not do- 
ing business within said state, has ap- 
pointed statutory agent within said 
state and has property within said 
state. 
“That June 25, 1930, for val- 
uable consideration there was executed 
and delivered this plaintiff cer- 
tain guaranty executed form Sei- 
berling Rubber Company, Delaware 
corporation, the terms which said 
guarantor guaranteed that all cove- 
nants and conditions agreed per- 
formed and observed Rey- 
nolds, Inc., sublessee, said sublease, 
should performed and observed 
therein provided and further guaran- 
teed the payment rental part, to- 
wit, and not exceed $100.00 
per month; that copy said guaran- 
attached the complaint herein 
marked Exhibit ‘A’ and the original 
thereof was introduced evidence 
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“That Seiberling Rubber Company, 
Delaware Corporation owns all 
the capital stock The Seiberling 
Rubber Company, Ohio corpora- 
tion; that the officers the two cor- 
porations are identical; that the busi- 
ness affairs the two corporations 
are conducted from the same 
and quarters Akron, Ohio; that the 
quarters, equipment and property where 
the business the two companies 
conducted owned the Delaware 
corporation, which also pays all ex- 
penses upkeep, taxes, rent and sim- 
ilar expenses such quarters. 


“That the correspondence 
ters passing between the plaintiff and 
the two Seiberling companies aforesaid 
and about the time the execution 
the aforesaid guaranty, coupled with 
the similarity names and the manner 
which the business the two com- 
panies was commingled and interwoven, 
constituted constructive fraud upon 
the plaintiff herein, entitling the plain- 
tiff treat the two corporations 
one single entity. 


“Conclusions Law. 


“That the guaranty executed Sei- 
berling Rubber Company, Delaware 
corporation, valid and subsisting 
obligation the defendant herein for 
the term the aforesaid lease, name- 
ly, for term commencing June 
1929, and ending May 31, 1934, 
well the obligation Seiberling 
Rubber Company, Delaware corpo- 
ration, and plaintiff entitled judg- 
ment against the defendant the sum 
$2,200.00, being the guaranteed de- 
ficiency rental for months, April, 
May, November, December, 1930, all 
1931, and the first six months 
1932, and for its costs and disburse- 
ments herein.” 


judgment followed against the de- 
fendant The Seiberling Rubber Com- 
pany, Ohio corporation, prayed 
for, and that corporation has appealed 
this court. 

The questions raised this appeal 
not the merits respond- 
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ent’s claim against the corporation 
legally liable, but only the point that 
the guaranty was not made the ap- 
pellant and that therefore cannot 
held liable thereon. 

have carefully studied the testi- 
mony and the 
duced evidence which our judg- 
ment well supports the findings quoted. 

The trial court might have gone fur- 
ther and found that the request for 
the guaranty was made direct the 
appellant corporation and that re- 
sponded that request such way 
leave one ignorant the facts 
believe that the written guaranty 
which delivered mail was its own. 
find nothing convincing nature 
the evidence from which can 
inferred that the respondent had any 
knowledge was any way put 
notice the true situation the 
existence the two corporations. The 
evidence well establishes that respond- 
ent was thoroughly misled and de- 
ceived, both when accepted the writ- 
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ten guaranty and when brought this 
action. 

Undoubtedly the general rule 
that mere common ownership the 
capital stock interlocking directo- 
rates, like evidences close asso- 
ciation, will not justify the courts 
disregarding corporate but 
where here, the identities are 
confused and intermingled result 
probable fraud upon third persons 
dealing with the corporations either 
them, whether fraud actually in- 
tended not, then the exception 
the rule will apply, and the exception 
well established the rule itself. 
Mitchell Lea Lumber Co., Wash. 
900, Ann. Cas. 231; Spokane Mer- 
chants’ Association Clere Clothing 
Co., Wash. 616, 147 414; Platt 
Bradner Co., Wash. 573, 230 
633. none the cases cited 
the facts more strongly call for the 
application the exception the gen- 
eral rule than the facts this case. 


Foreign Corporations 


Distribution Assets Insolvent 
Foreign Corporation 


Engineering Co. Perryman Electric 
Co., Inc., 166 Atl. Rep. 461 

All creditors insolvent cor- 
poration, wherever residing, are en- 
titled equal distribution its 
assets. Courts one state have 
right favor domestic creditors. 
However, before assets foreign 
corporation are turned over the 
domiciliary receiver, local creditors 
are entitled have their rights set- 
tled allowance disallowance 
their claims the local receiver. 
The local court may also require the 
domiciliary receiver put 
bond condition precedent the 
turning over such assets, in- 


sure the payment the rateable pro- 
portion the assets the resident 
creditors whose claims have already 
been allowed. 

The opinion the court reads 
follows: 


The receivers appointed this court 
for the above-named insolvent foreign 
corporation (Perryman Electric Co. 
Delaware) were required order 
made herein show cause why they 
should not turn over receiver ap- 
pointed the Court Chancery 
the State Delaware such assets 
said corporation came their pos- 
session. The defendant corpora- 
tion organized under the laws the 
state Delaware. maintained its 
business plant the state New Jer- 
sey and conducted all its business 
therein and therefrom. For the receiv- 
ers appointed this court was 
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urged that inasmuch practically all 
the creditors the corporation filed 
proofs claim with them, this court 
should order distribution pro rata 
among all creditors whose claims have 
been “allowed” them, regardless 
whether such creditors are residents 
nonresidents the state, and that 
claim Radio Corporation Ameri- 
ca, nonresident creditor, based upon 
patent license which consider- 
able proofs were taken the receiv- 
ers but determination made 
the validity thereof, should, because 
legal objections urged against same 
the receiver the Delaware court, 
turned over him, together with 
such proofs, for action thereon him. 
For the Radio Corporation Ameri- 
was urged that inasmuch the 
receivers this court had taken con- 
siderable proofs said claim, they 
should settle the question the 
validity thereof and allow disallow 
same. Said claimant relies upon the 
rule law that licensee pat- 
ent, the extent that continues 
use the license, estopped from deny- 
ing the licensor’s title, and that the 
licensee cannot set the invalidity 
patent, the right use holds 
license, unless there has been some- 
thing equivalent eviction the 
licensee. Ferry-Hallock Co. Pro- 
gressive Paper Box Co., Eq. 
Eq. 338, 1100; American Me- 
chanical Improvement Co. Des Lau- 
riers Aircraft Corp., Eq. 197, 
page 207, 119 179. For the re- 
ceiver appointed the Delaware court 
was urged that the receivers ap- 
pointed this court should deduct 
from moneys the defendant their 
possession administration fees and ex- 
penses allowed order this court 
and turn over him the remainder 
the moneys and property said 
corporation which came their pos- 
session, and therewith claims cred- 
itors filed with them whether allowed 
disallowed. Baldwin Berry 


Automatic Lubricators Corp., 100 
Eq. 362, 134 867, was held 
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that this court may appoint receiver 
foreign corporation and sequester 
its assets located this state for the 
benefit the stockholders, 
creditors the corporation who are 
residents this state. See, also, sec- 
tion our General Corporation 
Act Comp. St. 1910, 1657, 
Eq. 121, 104 310, affirmed 
Eq. 275, 106 869; McDermott 
Woodhouse, Eq. 615, 101 
875. 


The creditors Perryman Electric 
Company, Inc., who are residents 
this state and who have filed claims 
with ‘the receivers appointed this 
court, are entitled have the valid- 
ity their claims settled here, and 
effectuate such purpose said receiv- 
ers may retain control the assets 
the corporation which came their 
possession until assured that the claims 
such creditors allowed them will 
recognized the receiver the 
Delaware court valid claims and 
that such creditors shall paid their 
ratable proportion all the assets 
the defendant corporation, and upon 
such assurance this court appro- 
priate order may authorize and direct 
its receivers turn over said re- 
ceiver the moneys and property the 
defendant which came their posses- 
sion, after deducting administration 
fees and expenses allowed order 
this court. claim the Radio Cor- 
poration America ($741) based 
uvon license granted the 
defendant, which license was necessa- 
rily made use the receivers 
this court their conduct the busi- 
ness the defendant, proper ad- 
ministration expense said receivers. 
While the right control defendant’s 
assets this state for the purpose 
securing payment claims credi- 
tors who are residents this state 
vests this court, nevertheless all that 
this court may reasonably exact that 
such creditors shall not obliged 
have recourse the Delaware court 
establish the validity their claims 
and thereof. 
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that all creditors 
wherever residing, are entitled, case 
its insolvency, have its general 
assets distributed among them upon 
principles perfect equality, and that 
the courts one state have right 
favor domestic creditors; therefore, 
this court cannot apply the assets 
possession its receivers the pay- 
ment claims creditors who are 
residents this state disregard 
the rights creditors who are resi- 
dents other states. Distribution 
must made upon the principle that 
equality equity. the instant case 
resident creditors are entitled have 
their rights settled allowance dis- 
allowance their claims the receiv- 
ers this court. The receivers should 
allow disallow claims filed with them 
creditors who are residents this 
state prior turning over the re- 
ceiver the Delaware court the assets 
defendant their possession and 
claims filed with and allowed them, 
when assured him that will rec- 
ognize same valid claims and that 
such will paid their rat- 
able proportion all the assets the 
defendant upon the settlement and dis- 
tribution the estate. When thus as- 
sured and report thereof made this 
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court, the assets possession the 
receivers appointed this court may 
upon appropriate order therefor 
turned over the receiver the Dela- 
ware court. determined the in- 
stant case that the receiver the Del- 
aware court should give sufficient 
bond conditioned that will repay 
the receivers appointed this court 
ratable proportion the entire as- 
sets the defendant for payment 
such receivers resident creditors 
whose claims were filed with and al- 
lowed ‘by them valid claims prior 
the turnover said receiver unless 
within reasonable time said receiver 
shall pay direct such resident cred- 
itors this state their fair distribu- 
tive share all the assets the in- 
solvent corporation. Clark Painted 
Post Lumber Co., Eq. 409, 
104 728. This court may make 
turnover order with conditions 
tached. People Granite State Provi- 
dent Association, 161 492, 
1053. This court will not make 
turnover order unless satisfied that 
injustice will done the citi- 
zens this state holding valid claims 
against the insolvent corporation. Faw- 
cett Iron Hall, Conn. 170, 
Hall (N. Ch.) 1041. 


Insurance 


Insurance Company Liable 
Burglary Policy 


Vailsburg Motor Corporation Fidelity 
Casualty Co., Court Errors and 
Appeals New Jersey, 166 Atl. 
Rep. 509 

Where burglary policy covers 
losses “occasioned felonious entry 
actual force and violence while 
the safe duly closed and locked 
least one combination time 
lock,” this provision will cover loss 
where the outer door the safe was 
opened manipulation the 


lock without any vio- 
lence, but the inner door was smashed 
violently. The the 
court reads follows: 


Indemnity paragraph the bur- 
glary policy, referred the opin- 
ion, was follows: “For loss bur- 
glary, any such property from with- 
that part any safe vault 
which the insurance under this policy 
applies, occasioned any person 
persons making felonious entry into 
such safe vault actual force and 
violence, which force and violence 
there shall visible marks made upon 
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such safe vault tools, explosives, 
electricity, gas other chemicals, 
while such safe vault duiy closed, 
and locked least one combination 
time lock, and located the as- 
sured’s premises hereinafter defined, 
while located elsewhere after re- 
moval therefrom burglars.” 

The proof indicated that the combi- 
nation the main outer door had 
been manipulated, there were 
marks any kind show violence; 
and that opening the outer door the 
burglars encountered inner door 
made thin sheet metal and 
locked cylinder lock operated 
key, which lock they destroyed 
driving with hammer other 
tools, thereby gaining access sum 
money within, which was taken. 


the first trial Judge Dungan di- 
rected verdict for the defendant, and 
the judgment that verdict being re- 
viewed here appeal, the result was 
reversal and remand for new trial, 
which the evidence was taken anew, 
but the same effect the first 
trial. The trial judge doubtless deeming 
our decision reported 110 Law, 
page 209, 164 408, controlling 
the premises, directed verdict for 
the plaintiff, and the judgment that 
verdict now before us. 

The two pertinent provisions the 
policy, and the facts relevant thereto, 
are set out our former decision and 
need not here repeated. The argu- 
ment appears be, this time, that 
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because the and men- 
tioned indemnity paragraph were 
not exerted until after the combination 
the outer door had been opened 
manipulation, the loss was not 
sioned” while the safe was closed 
and locked least one combina- 
tion time lock.” 


slightly different form the same 
point that Judge Dungan the first 
trial decided against the company, 
which decision expressly concurred. 
110 Law, 210, 164 408. The 
argument seems that because the 
manipulation the combination lock 
preceded the breaking the inner 
door, the entry actual 
force” was not made “while such safe 
was duly closed and locked least 
one combination time lock.” 
read the brief the former argu- 
ment, Judge Dungan’s decision this 
point was not questioned the appeal, 
that rather late raise the 
question now. Apart from this, the 
loss was occasioned felonious and 
forcible entry into the safe, and 
the time the operation entering 
was begun, the safe was duly closed 
and locked combination lock. The 
loss was previously 
held, breaking the inner door; but 
the felonious entry operation be- 
gan the turning the combination, 
prior which the safe was duly closed 
and locked. 


The judgment affirmed. 


Restraint Trade 


Contract Restraint Trade Held 
Invalid 

Gordon Supply Co. Galuska, Court 

Chancery New Jersey, 166 Atl. 
Rep. 700 

The test applied determin- 

ing whether restraint trade 

reasonable not consider 

whether such only afford 


fair protection the interest 
the party favor whom op- 
erates, and not broad inter- 
fere with the interest the public. 

this case the court held re- 
straint unreasonable and oppressive 
where appeared that employee 
laundry agreed not engage 
competing business the em- 
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ployer’s territory covering dis- 
municipalities Northern 


New Jersey and the smaller munici- 
palities adjacent well the city 
New York and its vicinity. The 
opinion the court follows: 


The bill complaint brought 
enjoin defendant accordance with 
the terms agreement employ- 
ment, which recites that the complain- 
ant engaged the laundry business 
and supplying service the cities 
“Newark, the Oranges, Morristown, 
Dover, Paterson, Passaic, Hackensack, 
Rutherford, Englewood, Jersey City, 
Hoboken, Elizabeth, Plainfield, Dun- 
ellen, Bound Brook, Somerville, New 
Brunswick, Perth Amboy and_ the 
smaller municipalities 
these cities, City New York and its 
and the defendant 
under engaged driver, collector, 
and canvasser salary therein fixed. 
The agreement sets forth that the de- 
fendant “in connection with his em- 
ployment will become acquainted with 
the said customers, their names, ad- 
dresses and requirements, and with 
other the Company’s confidential 
then provides: 

“(a) That will not during his 
employment after the end thereof, 
disclose any person, firm cor- 
poration, the name, address require- 
ments any customer the Company 
and that will not divulge any other 
information that shall have ac- 
quired during his period employ- 

That will not, for period 
Five after the end 
termination his employment, direct- 
ual, employer, employee, stockholder, 
agent, co-partner any other individ- 
ual representative capacity what- 
ever, solicit, cater any the cus- 
tomers served him any other 
employee the Company during his 
employment with the Company; and 
that will not, during the 
riod, engage, assist any other 
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manner whatsoever interested, direct- 
indirectly, any laundry busi- 
ness catering customers served 


the Company aforesaid.” 


The contract dated August 26, 
1922, and was continue for period 
one year with the right the part 
either the parties terminate 
the employment one week’s notice. 

The defendant was employed 
driver one the trucks the com- 
plaintant and served customers 
certain route. evidence that be- 
came acquainted with customers the 
company other than his route was 
introduced. His duties were deliver 
laundry and collect the money there- 
for. 

While covenants restrictive future 
employment contracts between em- 
ployer and employee are not viewed 
with the same indulgence those be- 
tween vendor and vendee busi- 
ness and its good will, the same rule 
reasonableness applicable both 
classes covenants. Modern judicial 
decisions have supported contracts 
restraint trade between employer 
and employee where the restraint 
reasonably necessary for the protec- 
tion the employer’s business and 
not unreasonably restrictive upon the 
rights the employee, providing the 
public welfare not involved. 
Fink Sons Goldberg, 101 
Eq. 644, 408. 


The restraint under consideration 
yond anything apparently necessary 
for the protection the employer. 
The test applied determin- 
ing whether the restraint reason- 
such only afford fair protection 
the interest the party favor 
whom given, and not large 
interfere with the interest the 
public. Whatever restraint larger 
than the necessary protection the 
party can benefit either. 
can only oppressive, and op- 
pressive, is, the eye the law, 
unreasonable and void, the ground 
of. public policy, being injurious 
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The 


rule, thus stated, the law this 


the interests the public. 


state. Mandeville Harman, 
Eq. 185, 37. the de- 
fendant was the driver truck 
route serving the customers the 
complaintant, and the covenant 
takes restrain him similar service 
eighteen distinct municipalities 
Northern New Jersey and the smaller 
municipalities adjacent, well the 
city New York and its vicinity. 


Buyer’s Action for Breach War- 
ranty Against Seller Denied 
Keyser O’Meara, Supreme Court 
Errors Connecticut, 165 Atl. Rep. 
793 

seller’s defense good faith 
not available buyer’s action for 
breach warranty. However, 
buyer cannot recover for breach 
warranty, where elects rescind 
the transaction and the 
goods purchased, fails prove 
that returned the goods sub- 
stantially the same condition they 
were the time purchase. 

The facts and the opinion the 
court appear follows: 


November 1931, the defend- 
ant sold the plaintiff Ford automo- 
bile truck, cab, and chassis, for $816, 
the then prevailing price for new 
motor vehicle that type and model, 
receiving therefor $100 cash, twelve 
notes the plaintiff amounting 
$516, and another Ford truck the 
agreed value $200. The defendant 
warranted the car sold new 
and unused. The plaintiff used the 


for six months and then discovered 
that was not new the time 
his purchase, but had been previously 
used other parties, whereupon 
once offered return the car 
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Such restraint unreasonable and 
highly oppressive. 

The covenant also vague and un- 
certain; not only includes customers 
certain cities, towns, and boroughs, 
but also the smaller municipalities ad- 
jacent thereto, the city New York 
and its vicinity. Restrictive covenants 
will not enforced 
when they are vague uncertain, 
where the right relief doubtful. 
Complaint dismissed. 


the defendant and demanded return 
what had paid therefor and 
rescission the sale, all which 
the defendant refused. Thereafter the 
plaintiff used the car three occa- 
sions and then put storage for 
the benefit the defendant. 

claimed the plaintiff that 
the course which took was that 
prescribed our Sales Act, and en- 
titled him prima facie the relief 
therein provided. there 
breach warranty the seller, the 
buyer may, his election rescind 
the contract sell the sale and 
refuse receive the goods, or, 
the goods have already been received, 
return offer return them the 
seller and recover the price any 
part thereof which has been paid”; 
and provided further that upon 
the refusal the seller accept 
rescission the sale and return the 
amount paid, the buyer may hold the 
goods bailee, subject lien 
secure repayment the amount paid. 
General Statutes, 4689 (d). 

The record this case shows that 
the only defense pleaded, aside from 
general denial, was the good faith 
the seller. While there fact 
good faith immaterial. Rich 
Johnston, Conn. 599, 603, 103 
1003. 

also provided General Stat- 
utes, 4689, that the buyer cannot 


THE BANKING LAW JOURNAL 


rescind the contract “if fails 
return offer return the goods 
the seller substantially good 
condition they were the time 
the property was transferred the 
buyer; provided, deterioration 
injury the goods due the 
breach warranty, such deterioration 
injury shall prevent the buyer 
from returning offering return 
the goods.” 

The trial court made finding that 
the car was not, when the plaintiff 
offered return it, “in substantially 
the same condition was the 
date the purchase,” and gave the 
plaintiff judgment for the difference 
value the car warranted and 
delivered, fixed $150, gave the 
defendant judgment counter- 
claim for the amount the unpaid 
balance the purchase price, $258, 
and net judgment for the defendant 
$108 damages and costs. 

This finding attacked upon this 
appeal, made without evidence, and 
examination the certified excerpts 
testimony discloses direct state- 
ment any witness the actual 
condition the car the time the 
tender compared its condition 
the time delivery. 
testified that the time the tender, 


731 


the car was “good but 
nothing further appears, and the find- 
ing seems rest solely upon infer- 
ence that after six months’ use the 
plaintiff, the condition the car, 
necessitate, was not substantially 
good the date purchase. 
were hold such inference 
inadmissible and that the finding 
the condition the car should 
eliminated, such correction would 
whether the car was the condition 
required the statute when its return 
was tendered. Even could con- 
strue the word “condition,” used 
the statute, include “value,” still 
appears that the value not found. 
appears from that statute that the 
plaintiff’s right return the car was 
conditional one, and was incum- 
bent upon him establish evidence 
that was, when tendered it, 
the condition required the statute, 
and since the evidence does not sup- 
port the paragraph the draft find- 
ing upon this point, and the fact not 
having been established, follows that 
upon this record, the plaintiff not 
entitled judgment, and the con- 
clusion the trial court that judg- 
ment should for the defendant must 


Unfair Competition 


Right the Name 
Protected 
United Dressed Beef Co. New 
York United Butchers, Inc., Su- 
preme Court, New York County, 262 
Supp. 562 

The plaintiff, who had been doing 
business under the trade name 
“United Dressed Beef Company” 
for forty years, was held entitled 
enjoin defendant corporation 
from using the name “United 
Butchers, use the 


word “United” two concerns 
the same line business would 
likely cause confusion and loss 
business the plaintiff. 

The. opinion the court reads 
follows: 


Motion for injunction pendente 
lite granted. 

The plaintiff has been engaged 
the business slaughtering cattle and 
dressing meats for distribution and 
sale among retail butchers the city 
New York for period forty 
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years. The defendant 
rated June, 1932, and has since 
been engaged the same business 
the plaintiff this city. appears 
the plaintiff does very large business 
and has generally been referred 
its trade the “United.” Although 
the word “United” cannot con- 
sidered the exclusive property the 
plaintiff, has acquired over long 
period years secondary meaning 
for its name. United Drug Co. 
Parodney (D. C.) (2d) 577. 
Furthermore, the defendant has not 
offered any explanation for adopting 
the name which now uses. 
reasonable assume that was done 
for possible advantage that might 


occur from the similarity names. 
Even there were wrongful pur- 
pose, the good will plaintiff’s busi- 
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ness entitled protection. Eastern 
Const. Co., Inc., Eastern Engineer- 
ing Corp., 246 459, 159 
397. not necessary show that 
there has been any confusion loss 
business result the similar- 
ity names. there sufficient 
showing that confusion and deception 
with consequent loss business and 
unfair competition are likely occur, 
injunction should issue. Metropoli- 
tan Telephone Telegraph Co. 
Met. Telephone Telegraph Co., 156 
App. Div. 577, 583, 141 598; 
Taendsticksfabriks 
904; German-American Button Co. 
Heymsfeld, Inc., 170 App. Div. 416, 
421, 156 223. Settle order 
accordingly, and let provision the 
order made for suitable bond. 


